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59-12-43. Compounding and compromising tax.-Whenever
an estate
charged, or sought to be charged, with a tax hereunder is of such a nature
or is so disposed that the liability of the estate is doubtful, or the value
thereof cannot with reasonable certainty be ascertained, the state tax
commission may compromise and compound the tax thereon; but such
settlement must be approved by the district court having jurisdiction, or
judge thereof, and after such approval the payment of the amount of the
taxes so agreed upon shall discharge the lien against the property.
History: L. 1905, ch. 119, § 31; C'. L.
1907, § 1220x30; C. L. 1917, § 3215; L.
,1919, ch. 64, § 1; R. S. 1933 & C. 1943,
80-12-43.

Collateral References.
Taxation<lP899.
61 C.J. Taxation § 2681.
Succession, estate, or inheritance tax as
affected by compromise of will contest,
139 A. L. R. 1524.

59-12-44. Chapter applicable to pending estates.-This
chapter shall
apply to all pending estates which are not closed, and all property liable
by this chapter to such tax is subject to the provisions hereof.
History: L. 1905, ch. 119, § 32; C. L.
1907, § 1220x31; C. L. 1917, § 3216; L.
1919, ch. 64, § 1; R. S. 1933 & C. 1943, 8012-44.
Operation and effect of section.
This section does not indicate any intention on part of the legislature
to
1.

cause 59-12-7 to operate retroactively,
nor
was it incorporated
therein. In re Ingraham's Estate, 106 U. 337, 148 P. 2d 340.
Collateral References.
Taxation<lP860.
61 C.J. Taxation § 2412.
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Terms defined.
Rate and base of tax-As
to national banks.
State banks and other corporations-Minimum
tax.
Corporations exempted.
Gross income.
"Net income" defined.
Deductions from gross income.
Items not deductible.
Recomputation of tax-When
deduction declared invalid.
Recomputation when any item of gross income declared invalid,
Determination
of gain or loss.
Recognition of gain or loss-Exceptions.
Basis for determining gain or loss-Exceptions.
Distributions by corporations.
Accounting periods-Methods
of accounting.
Basis in case of installment sales.
Allocation of income and deductions between several corporations
controlled by same interests.
Change of accounting period.
Return where period changed.
Rules for determining net income allocated to this state.
Tax on corporations commencing business.
Returns required-When
due-Extension
of time.
Consolidated returns.
Corporations to keep reco1·ds-Special
returns.
Payment of tax.
Audit of returns.
Failure to file return-Penalty.
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59-13-62.
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AND TAXATION

Deficiency-Interest.
Addition to tax.
Addition to tax in case of nonpayment.
Interest when time for payment extended.
Extension of time to pay deficiency.
Interest when deficiency extended.
"Deficiency" defined.
Notice of· deficiency-Petition
for redetermination.
When deficiency due.
Hearing on petition for redetermination.
Jurisdiction
to redetermine defieiency.
Notices, how given.
Period of limitation for making assessments.
Limitation for enforcing collection.
Suspension of running of statute of limitation.
Overpayments.
Period of limitation for claiming refund.
Decision of tax commission-When
:final.
Review by Supreme Court.
Exclusive jurisdiction of Supreme Court on appeal.
Conditions precedent to review.
Chapter applicable to receivers, trustees in bankruptcy and aa•
signees.
Branch offices of tax commission.
Collection agents-Bond.
Further powers of tax commission.
Collection of tax by warrant.
Duties of sheriff.
Penalties-Failure
to make return or supply information,
Fraudulent attempt to evade tax,
Power to waive or reduce penalty or interest.
Venue of offenses-Evidence.
Revenue received by state tax commission-Deposit
with state
treasurer-Separate
accounts-Distribution
and allocation of funds
-Uniform
school fund-State
general
fund-Refunds-Fund
from which refunds paid-Interest
and penalties-Computation
by
state tax commission of tax paid-Certification
to state auditor
of refunds made.
Interest on overpayments and refunds.
Failure to pay tax-Suspension
or forfeiture of corporate rights,
Doing business thereafter-Penalty.
Relief in case of suspension or forfeiture.
Divulging information-Penalties.

59-13-1. Terms defined.-For the purposes of this chapter, unless otherwise required by the context:
(1) The term "tax commission" means the state tax commission.
(2) 'l'he term "taxpayer" means any bank or corporation as hereinafter defined subject to the tax imposed by this chapter.
(3) The term "corporation" includes every corporation, and every
company, joint-stock company, joint-stock association, business trust, society, or other association, organized for profit and doing business in this
state, wherein interest or ownership is evidenced by certificates or other
written instruments or wherein the interests or rights of shareholders,
members, associates or beneficiaries are represented or evidenced by units
or shares.
( 4) The term "bank" includes national banking associations.
(5) The term "doing business" includes any transaction or transactions
in the course of its business by a bank or corporation created under
the laws of this state, or by a foreign corporation qualified to do or
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doing intrastate business in this state, and shall include the right to do
business through such incorporation
or qualification.
(6) The term "taxable year" means the calendar year, or the fiscal
year ending during such calendar year upon the basis of which the net
income is computed, and includes, m the case of a return made for a
fractional part of a year under the provisions of this chapter, or under
regulations prescribed by the tax commission, the period for which such
return is made. "Fiscal year" means an accounting period of twelve months,
ending on the last day of any month other than December.
(7) The terms "paid or incurred" and "paid or accrued" shall be con·strued according to the method of accounting upon the basis of which the
net income is computed.
The term "received" for the purpose of the
computation of net income, means "received or accrued," and "received or
accrued" shall be construed according to the method of accounting upon
the basis of which the net income is computed.
(8) The term "dividend" means any distribution made by a bank or
corporation to its shareholders whether in money or in other property out
of its earnings or profits accumulated after December :n, 1930.
(9) The term "stock" incl_udes the share or unit of ownership in a
corporation as hereinabove defined.
· (10) The term "shareholder"
includes stockholder, member, associate
or beneficiary in any corporation as hereinabove defined.
(11) The terms "includes" and "including" when used in a definition
contained in this chapter shall not be deemed to exclude other things
otherwise within thr, meaning of the term defined.
History:

L. 1931, ch. 39, § 2; R. S. 1933

& C. 1943, 80-13-1.

Compiler's Note.
Section 1, Laws 1931, ch. 39, which was
omitted from R. S. 1933, was the short title
of this act and provided as follows: "This
Act shall be known and may be cited as
the Franchise Tax Act· of 1931."
Cross-Reference.
Constitutional authorization,
XIII, § 12.

Const. Art.

1. Construction and

application.
Purpose of this statute is to require corporations doing business in the state to
pay the tax imposed upon the income of
the respective corporations. First Security
Corp. v. State Tax Comm., 91 U. 101, 63
P. 2d 1062.
State has no power or authority to require foreign corporation
which has not
accepted constitutional
provisions of Utah,
nor qualified to do business within state,
to make returns under Income Tax Law.
First Security Corp. v. State Tax Comm.,
91 U. 101, 63 P. 2d 1062.
The privilege
of exercising
corporate
franchise is that for which the state requires this annual tax. The Tax Law does
not make payment of the tax for these

franchises depend upon their exercise. The
mere right or privilege of exercising them,
possessed by the corporation, subjects it to
the tax. The amount of the tax is computed according to the extent to which
the franchise is exercised as measured by
the net income derived from such use.
American Inv. Corp. v. State Tax Comm.,
101 U. 189, 120 P. 2d 331, overruled in
J". M. & M. S. Browning Co. v. State Tax
Comm., 107 U. 457, 154 P. 2d 993.

2. Nature of tax.
This tax is in the nature of an· excise
tax levied against domestic and foreign
corporations alike for the privilege of doing business in a corporate capacity within this state. California Packing Corp. v.
State Tax Comm., 97 U. 367, 93 P. 2d 463.
3. What constitutes franchise.
The mere right or power of eminent
domain, to be used by smelting company
in connection with its right to operate
its smelter, is not such franchise
as is
subject to taxation. International
Smelting Co. v. Tooele County, 54 U. 591, 182
P. 841.
4.

Business done in Utah.
Subdivision
(5) applies only to business done within this state; profits earned
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within this state. American Inv. Corp. v.
Rtate Tax Comm., 101 U. 189, 120 P. 2d
331, 337, following
California
Packing
Coro. v. State Tax Comm., 97 U. 367, 93
P. 2d 463 and was overruled in J. M. &
M. S. Browning Co. v. State Tax Comm.,
107 U. 457, 154 P. 2d 993.
Collateral References.
Taxatione::>117.
61 C.J. Taxation § 241.
Franchises and privileges,
726, Taxation § 808 et seq.

51 Am. Jur.

Association
or joint stock company,
meaning of, within statutes taxing associations or joint stock companies as corporations, 108 A. L. R. 340.
Constitutionality
of discrimination,
as
regards taxation,
between domestic corporations based on fact whether their busi•
ness is wholly within state, or wholly out
DECISIONS

of state, or partly within and partly without, 122 A. L. R. 983.
Meaning of a.ssoeiation or joint-stock
company within statutes taxing associations or joint-stock
companies as corporations
("Massachusetts"
or business
trusts), 166 A. L. R. 1461.
Power of state to extend taxing power
by definition
of residence or declar~d
policy of domesticating
foreign corporations, 100 A. L. R. 1216.
Power of state to tax capital stock of
domestic
corporation
representing property located in another state, 98 A. L. R.
1444.
Right in respect of navigable waters as
franchise subject to taxation, 36 A. L. :R
1523.
What is a property tax as distinguished
·from excise, license and other taxes, 103
A. L. R. 18.

UNDER

In general.
Fo1·mer statute which imposed on corporations graduated license tax based on authorized capital was valid. Blackrock Cop·
per Min. & Mill. Co. v. Tingey, 34 U. 369,
98 P. 180, 28 L. R. A. (N. S.) 255, 131 Am.
St. Rep. 850.
Former statute which imposed on corpo·
rations graduated
license tax based on
authorized
capital was not invalid
on
ground that it offended against uniformity
clause of Constitution.
Blackrock Copper
Min. & Mill. Co. v. Tingey, 34 U. 369, 98
P. 180, 28 L. R. A. (N. S.) 255, 131 Am.
St. Rep. 850.
1.

FORMER

LAW

Under
prior
constitutional
provmon
(Art. XIII, § 2), franchise to be corporation was not subject to taxation, but could
only be reached by license tax. Utah-Idaho
Sugar Co. v. Salt Lake County, 60 U. 491,
2m P. 106, 27 A. L. R. 874.
The former Corporation
License Tax
Law was upheld as constitutional
except
in so far as it interfered with interstate
commerce, but as unconstitutional
provi•
sions of Comp. Laws 1917, § 1271, as
amended were inseparable from those parts
held to be valid, the whole law was nulli•
fled. North Tintic Min. Co. v. Crockett, 75
U. 259, 284 P. 328.

59-13-2. Rate and base of tax-As to national banks.-Every
national
bank or national banking association located within this state shall annually
pay to the state a tax equal to three per cent of its net income for the next
preceding taxable year, computed and allocated to this state in the manner
hereinafter provided.
The state is hereby adopting the method numbered ( 4) authorized by
the act of March 25, 1926, amending section 5219 of the Revised Statutes
of the United States.
History: L. 1931, ch. 39, § 3; R. S. 1933,
80-13-2; L. 1935, ch. 89, § 1; C. 1943, 8013-2.
Compiler's Notes.
The 1935 amendment made no apparent
change in text.
The 1935 amendment also contained a
section 3 which read as follows: "The provisions of this act shall apply only to taxable years beginning after December 31,
1934. Corporation franchise taxes for taxable years beginning prior to January 1,
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1935, shall not be affected by the pro•
visions of this act, but shall remain subject to the applicable provisions of the
franchise tax act as it existed prior to the
date when this act takes effect."

Comparable Provision.
Deering's
Cal. Gen. Laws, Act 8488,
Bank and Corporation Franchise Tax Act,
§ 1 (tax to be paid by national banking
associations located within the limits of
the state;
California
adopting
method
numbered
(4) authorized
by Act of

!
1
l

FRANCHISE
:March 25, 1926, amending
Rev. Stats. of U. S.).

section
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represented
thereby,
as an integral
portion of the business activity of the particular place, so that it becomes identified with the economic structure
of that
place and loses its identity
with the
domicile of the owner. Holly Sugar Corp.
v. McColgan, 18 Cal. 2d 218, 115 P. 2d
8.

5219,

Decisions from other JurisdictionsCalifornia.
It is well settled that stocks, bonds and
other intangible
property
have a taxable situs, under the fiction of mo bilia
sequuntur personam, at the domicile of
the owner; as an exception to the general rule, however, embodied in the legal
maxim mobilia sequuntur
personam,
it
i1 equally well settled
that intangible
property may acquire a situs for taxation other than at the domicile of the
owner if it has become an integral
part
of some local business;
business
situs
arises from the act of the owner of the
intangibles
in
employing
the
wealth

Collateral References.
Taxation€==>1015.
61 C.J. Taxation § 2310.
Computation, 51 Am. Jur. 733, Taxation
§ 817 et seq.
Discrimination
in state taxation of national banks or national bank shares, 87
A. L. R. 846.

69-13-3. State banks and other corporrations-Minimum tax..-Every
bank or corporation, other than a national bank and corporation exempted
in section 59-13-4, for the privilege of exercising its corporate franchise
or for the privilege of doing business in the state, shall annually pay
to the state a tax equal to three per cent of its net income for the preceding
taxable year computed and allocated to this state in the manner hereinafter provided, or one-twentieth of one per cent of the fair value during
the next preceding taxable year of its tangible property in this state,
whichever is greater; but in no case shall the tax be less than $10;
provided, that the taxpayer may elect to pay the tax in four equal installments, in which case the first installment shall be paid on the date prescribed in this act for the payment of the tax by the taxpayer, the second
installment shall be paid on the 15th day of the third month, the third
installment on the 15th day of the sixth month, and the fourth installment
on the 15th day of the ninth month, after such date. If any installment is
not paid on or before the date fixed for its payment, the whole amount
of the tax unpaid shall be paid upon notice and demand from the tax
commission.
History: L. 19'31, ch. 39, § 4; R. S. 1933,
80-13-3; L. 1935, ch. 89, § 1; C. 1943, 8013-3.

Compiler's Notes.
The 1935 amendment added the proviso
at end of text.
The reference in this section to "section
59-13-4" appeared in the act as "section
80-13-5."

privilege of exercising its corporate franchises within the state; subd. 3 provides
that "with the exception of financial corporations,
every corporation"
doing business within limits of state, and not expressly exempted from taxation
by provisions of state Constitution
or by this
act, must annually pay tax for privilege
of exercising
its corporate
franchises
within the state).

Comparable Provision.

1.

Deering's Cal. Gen. Laws, Act 8488, § 2
( every bank, other than national banking
association, located within limits of state,
must annually
pay tax for privilege
of
exercising its corporate franchises
within
the state);
§ 4 (subd. 1 provides
that
every financial corporation
doing business
within limits of the state, taxable under
provisions of § 16 of Art. XIII of state
Constitution,
must annually pay tax for

The tax imposed by this section is not
a property tax, nor an organization
tax,
but a tax on the privilege of exercising
the corporate
franchise.
American
Inv.
Corp. v. State 'l'ax Comm., 101 U. 189,
120 P. 2d 331, overruled in J. M. & M. S.
Browning
Co. v. Rtate Tax Comm., 107
U. 457, 154 P. 2d 993.
"The tax is not an income tax. * * *
The tax is imposed on the privilege
of
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exercising the corporate franchise or on
the privilege of doing business in Utah."
In reference to an investment
business,
the tax imposed by this section is upon
the privilege of conducting such a business. J. M. & M. S. Browning Co. v. State
Tax Comm., 107 U. 457, 154 P. 2d 993,
994.

Collateral References.
Taxatione=ol015.
61 C.J. Taxation § 2310.
Constitutionality
of discrimination,
as
regards taxation, between domestic corporations based on fact whether their business is wholly within state, or wholly out
of state, or partly within and partly without, 122 A. L. R. 983.
Constitutionality
of discrimination
between deposits in local banks and those in
foreign banks as respects their subjection
to, or the rate of, tax, 107 A. L. R. 1385.
Constitutionality
of excise or franchise
tax on foreign corporation as affected by
inclusion or exclusion of intangibles
in
measuring or computing tax, 131 A. L. R.
940.
Credit for income tax paid to another
state or country, constitutionality
and conDECISIONS

struction of statutory provision allowing,
134 A. L. R. 1433.
Doctrine of unity of use for purposes of
taxation as applied to manufacturing or
industrial concerns, 27 A. L. R. 906.
Excise tax on. foreign corporation engaged exclusively in interstate commerce
measured by net income from business
within the taxing state, 44 A. L. R. 1228.
Foreign corporation, income tax. on, 90
A. L. R. 484.
Imposition of franchise or excise tax on
corporation in hands of receiver, 26 A. L.
R. 426.
·
Income of subsidiary as taxable to it or
to parent corporation, 10 A. L. R. 2d 576.
State excise, privilege, or franchise tax
upon foreign corporation
as affected by
commerce clause, 105 A. L. R. 11, 139 A.
L. R. 950.
Tax as unlawful discrimination against
interstate
commerce by reason of possibility of taxation in other states, 117
A. L. R. 444.
Tax on corporations as affected by fact
that corporation is not actually engaged
in or carrying on business for which it
was incorporated, 124 A. L. R. 1109.

UNDER

1. In general.
A former Corporation License Tax Law,
,based upon the amount of authorized capItal stock, was held to be unconstitutional
because its objectionable
features
could

FORMER

LAW

not be separated from
'which was regarded as
Min. Co. v. Crockett,
328, applying Comp.
as amended.

the rest of the law,
valid. North Tintie
75 U. 259, 284 P.
Laws 1917, § 1271

59-13-4. Corporations exempted.-The
following
corporations are
exempt from the provisions of this chapter, to-wit:
(1) Labor, agricultural or horticultural
organizations.
(2) Fraternal beneficial societies, orders or associations,
(a) Operating under the lodge system or for the exclusive benefit of
the members of a fraternity itself operating under the lodge system, and
(b) Providing for the payment of life, sick, accident or other benefits
to the members of such society, order or association, or their dependents.
(3) Cemetery companies owned and operated exclusively for the benefit of their members or which are not operated for profit; and any corporation chartered solely for burial purposes as a cemetery corporation and
not permitted by its charter to engage in any business not necessarily
incident to that purpose, no part of the net earnings of which inures to
the benefit of any private shareholder or individual.
( 4) Corporations and any community chest, fund or foundation, organized and operated exclusively for religious, charitable, scientific, literary
or educational purposes, or for the prevention of cruelty to children or
animals, no part of the net earnings of which inures to the benefit of any
private shareholder or individual.

606

FRANCHISE

AND PRIVILEGE

TAXES

59-13-4

(5) Business leagues, chambers of commerce, real estate boards or
boards of trade, not organized for profit, and no part of the net earnings
of which inures to the benefit of any private shareholder or individual.
(6) Civic leagues or organizations not organized for profit but operated
exclusively for the promotion of' social welfare, and local associations
of employees, the membership of which is limited to the employees of a
designated person or corporation in a particular municipality, and the net
earnings of which are devoted exclusively to charitable, educational or
recreational purposes.
(7) Clubs organized and operated exclusively for pleasure, recreation
and other purposes not for profit, no part of the net earnings of which
inures to the benefit of any private shareholder or individual.
(8) Benevolent life insurance associations of a purely local character,
mutual ditch or irrigation companies, mutual or cooperative telephone
companies, and like organizations, if eighty-five per cent or more of the
income consists of amounts collected from members for the sole purpose
of meeting losses and expenses.
(9) Farmers' or other mutual hail, cyclone, casualty or fire insurance
companies or associations (including interinsurers
and reciprocal underwriters), the income of which is used or held for the purpose of paying
losses or expenses.
(10) Farmers', fruit growers', or like associations organized and operated on a cooperative basis,
(a) For the purpose of marketing the products of members or other
producers and turning back to them tbe proceeds of sales, less the necessary
marketing expenses, on the basis of either the quantity or the value of the
products furnished by them, or
(b) For the purpose of purchasing supplies and equipment for the
use of members or other persons, and turning over such supplies and
equipment to them at actual cost, plus necessary expenses. Exemption shall
not be denied any such association because it has capital stock, if the
dividend rate of such stock is fixed at not to exceed the legal rate of
interest in the state of incorporation or eight per cent per annum, whichever is greater on the value of the consideration for which the stock was
issued, and if substantially all such stock ( other than nonvoting preferred
stock, the owners of which are not entitled or permitted to participate,
directly or indirectly, in the profits of the association, upon dissolution or
otherwise, beyond the fixed dividends) is owned by producers who market
their products or purchase their supplies and equipment through the association; nor shall exemption be denied any such association because there
is accumulated and maintained by it a reserve required by state law or a
reasonable reserve or surplus for any necessary purpose. Such an association may market the products of nonmembers in an amount the value of
which does not exceed the value of the products marketed for members,
and may purchase supplies and equipment for nonmembers in an amount
the value of which does not exceed the value of the supplies and equipment
purchased for members; provided, the value of the purchases made for
607
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persons who are neither members nor agricultural producers does not
exceed fifteen per cent of the value of all its purchases.
Corporations organized by an association exempt under the provisions
of this section, or members thereof, for the purpose of financing the
ordinary crop operations of such members or other producers, and operated
in conjunction with such association are also exempt. Exemption shall
not be denied any such corporation because it has capital stock, if the
dividend rate of such stock is fixed at not to exceed the legal rate of
interest in the state of incorporation or eight per cent per annum, whichever is greater, on the value of the consideration for which the stock was
issued, and if substantially all such stock (other than nonvo_ting preferred
stock, the owners of which are not entitled or permitted to participate,
directly or indirectly, in the profits of the corporation, upon dissolution
or otherwise, beyond the fixed dividends) is owned by such association,
or members thereof; nor shall exemption be denied any such corporation
because there is accumulated and maintained by it a reserve required
by state law or a reasonable reserve for any necessary purpose.
(11) Corporations organized for the exclusive purpose of holding title
to property, collecting income therefrom, and turning over the entire
amount thereof, less expenses, to an organization which itself is exempt
from the tax imposed by this chapter.
(12) Federal land banks, national farm-loan associations and federal
intermediate credit banks and other federal agencies.
(13) Employees' voluntary beneficial associations providing_ for the
payment of life, sick, accident or other benefits to members, or their
dependents, if
(a) No part of their net earnings inures (other than through such
-rayments) to the benefit of any private shareholder or individual, and
(b) Eighty-five per cent or more of the income consists of amounts
collected from members for the sole purpose of making such payments and
meeting expenses.
(14) Teachers' retirement associations of a purely local character, if
(a) No part of their net earnings inures ( other than through payment
of retirement benefits) to the benefit of any private shareholder or individual, and
(b) The income consists solely o.f amounts received from public taxation, amounts received from assessments upon the teaching salaries of
members, and income in respect of investments.
(15) Insurance companies which are otherwise taxed upon their premiums.
(16) Corporations whose sole business consists of holding the stock
of other corporations for the purpose of controlling the management of
affairs of such other corporations, if such other corporations make returns
under this chapter.
History: L. 1931, ch. 39, § 7; R. S. 1933
& C. 1943, 80-13-5.
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Compiler's Notes.
Section 5 of Laws 1931, ch. 39 (R. S.
1933, 80-13-4) was repealed by Laws 1935,
ch. 89, § 2.

FRANCHISE AND PRIVILEGE TAXES
Section 6 of Laws 1931, ch. 39 was a
temporary measure and was omitted in
R. S. 1933.
Construction and application.
This section of the Franchise Tax Law
lists 16 groups or types of corporations
that are exempt. The gist of the section
is to exempt corporations which may be
characterized by these features: They are
organized and operated not for profit but
for the benefits of their members, and
they cannot, under their ·articles, engage
in the trade, commerce, or business in the
state. Since the tax is upon the franchise
or the privilege of doing business in the
state, it matters not as to the extent to
which the franchise is exercised. It is still
taxable if not exercised or if only partially
exercised . .American Inv. Corp. v. State
Tax Comm., 101 U. 189, 120 P. 2d 331,
overruled in J. M. & M. S. Browning Co.
v. State Tax Comm., 107 U. 457, 154 P.
2d 993.
1,

2. Nonprofit mutual companies.
Franchise tax was not applicable
to
nonprofit mutual irrigation company whose
sole source of income was assessments
against stockholders in proportion to their
interest, and such organization
would be
exempt regardless
of general language
used in articles
of incorporation,
and
where secretary of state cancelled comp&ny's charter for nonpayment
of tax,
court issued peremptory writ commanding
restoration
thereof.
Green Ditch Water
Co. v. Monson, 100 U. 446, 116 P. 2d 387.
Holding companies, validity of subdivision.
Legislature could and does require holding corporations
doing business in Utah
to meet same requirements
as other
foreign corporations
for the privilege of
.doing business in the state, unless corporations in which they hold stock make returns under this chapter. First Security
Corp. v. State Tax Comm., 91 U. 101, 63
P. 2d 1062, followed in .American. Inv.
Corp. v. State Tax Comm., 101 U. 189, 120
P. 2d 331, which was overruled in J. M.
& M. S. Browning Co. v. State Tax Comm.,
107 U. 457, 154 P. 2d 993.
Classification
of holding
companies,
under subdivision
(16), so as to exempt
holding company whose subsidiaries may
be required to and do pay tax, and at
same time deny exemption
to holding
company with foreign subsidiaries, denies
equal protection of law to latter company
and is burden on property beyond jurisdiction of state. First · Security Corp. v.
State Tax Comm., 91 U. 101, 63 P. 2d 1062,
followed in .American Inv. Corp. v. State
Tax Comm., 101 U. 189, 120 P. 2d 331,
3.
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which was overruled in J. M. & M. S.
Browning Co. v. State Tax Comm., 107 U.
457, 154 P. 2d 993.
Construction of subdivision (16) by ta.x
commission, whereby payment
of taxes
wa.s demanded upon total income received
by corporation from companies managed
and controlled by it as a holding corporntion, because certain of its foreign subsidiaries did not make retnrns, deprived
such corporation of property without due
process of law, even if it were not exempt
under this subdivision.
First
Security
Corp. v. State Tax Comm., 91 U. 101, 63 P.
2d 1062, followed in .American Inv. Corp.
v. State Tax Comm., 101 U. 189, 120 P. 2cl
331, which was overruled in J. M. & M. S.
Browning Co. v. State Tax Comm., 107 U.
457, 154 P. 2d 993.
Construction
of subdivision
(16) by
tax commission,
whereby
payment
of
taxes was demanded upon total income
received by corporation
from companies
managed and controlled by it as a holding corporation,
because certain of its
foreign
subsidiaries
did not make returns, was discriminatory
and imposed
penalty
for
receiving
income
from
foreign corporations
so held. First Security Corp. v. State Tax Comm., 91 U.
101, 63 P. 2d 1062, followed in .American
Inv. Corp. v. State Tax Comm., 101 U.
189, 120 P. 2d 331, which was overruled in
J. M. & M. S. Browning Co. v. State Tax
Comm., 107 U. 457, 154 P. 2d 993.
4.

- construction.
Intent and meaning of "if" clause of
subdivision
(16) is to exempt holding
corporations,
if corporations,
stock of
which is held, make returns under chapter. First Security Corp. v. State Tax
Comm., 91 U. 101, 63 P. 2d 1062.
The question as to what is meant by
the expression "corporations
whose sole
business consists of" within the meaning
of subdivision 16 of this section must be
determined by the articles of incorporation, by the business it is licensed or
permitted
by the privilege or the franchise to do. The test, therefore,
as to
whether a corporation is exempt is what
business it may engage in under its franchise. If, under its franchise,
which is
co-extensive with its articles, it may not
engage in trade and commerce, and business for a profit, in this state, it is
exempt from the tax. If, on the other
hand, under its franchise it may engage
in trade, commerce and business in the
state for a profit, it is subject to the tax
for that privilege . .American Inv. Corp.
v. State Tax Comm., 101 U. 189, 120 P. 2d
331, overruled in J. M. & M. S. Browning
Co. v. State Tax Comm., 107 U. 457, 154
P. 2d 993.
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"It follows therefore
that a corporation which holds stock in other corporations for the purpose of managing their
affairs, and which under its franchise
from the state may for profit lawfully
engage in business in the state, other
than the business incident to its 'holding'
business is subject to the tax, but such a
corporation,
limited by its franchise
to
doing in the state the business incidental
to its 'holding business' is exempt from
the franchise tax provided that its Utah
subsidiaries
make tax returns under the
chapter." American Inv. Corp. v. State Tax
Comm., 101 U. 189, 120 P. 2d 331, overruled
in J. M. & M. S. Bl'Owning Co. v. State
Tax Comm., 107 U. 457, 154 P. 2d 993.
Collateral References.
Taxatione:,,ll3.
61 C.J. Taxation § 231.

Charitable
organization,
exemption
from income taxes, 108 A. L. R. 302.

of,

Charitable, religious, scientific, literary,
or educational purposes, what a.re, within
provisions of Income Tax Law, 72 A. L.
R. 403.
Clubs, c.onstruction and application of
provision of income tax statute exempting,
130 A. L. R. 107.
Construction
and application of provision of income tax statutes
exempting
clubs, 130 A. L. R. 107.
Co-operative corporations or associations
formed by producers of agricultural products as within provisions of taxing statutes regarding
agricultural
products or
producers, 100 A .. L. R. 439.
Holding companies as within contemplation of statutes taxing franchises or
property of certain classes of corporations,
98 A. L. R. 1511.
Payment of fees or taxes imposed as
,condition
of foreign
corporation
doing
business within state as exempting it from
other taxes, 82 A. L. R. 1437.

59-13-5. Gross income.
Defined.
(1) "Gross income" includes gains, profits and income derived from
services, of whatever kind iu whatever form paid, or from trades, businesses, commerce or sales, or dealings in property, whether real or personal, growing out of the ownership or use of or interest in such property;
also from interest, rent, dividends or securities, or the transaction of any
business carried on for gain or profit, or gains or profits and income
derived from any source whatever.
Exclusions from Gross Income.
(2) The following items shall not be included
computing the tax under this chapter. _

m gross mcome in

Life Insurance.
(a) Amounts received under a life insurance contract paid by reason
of the death of the insured, whether in a single sum or in installments
(but if such amounts are held by the insurer under an agreement to pay
interest thereon, the interest payments shall be included in gross income).
Annuities or Endowments.
(b) Amounts received ( other than amounts paid by reason of the death
of the insured and interest payments on such amounts) under a life
insurance endowment or annuity contract, but if such amounts (when
added to amounts received before the taxable year under such coniract)
exceed the aggregate premiums or consideration paid (whether or not paid
during the taxable year), then the excess shall be included in gross income.
In the case of a transfer for a valuable consideration, by assignment or
otherwise, of a life insurance, endowment or annuity contract, or any
interest therein, only the actual value of such consideration and the amount
of the premiums and other sums subsequently paid by the transferee shall
be excluded under this subsection or subsection (2) (a) of this section.
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acquired by gift, bequest or devise (but
shall be included in gross income).

Use of Inventories.
(3') Whenever in the opm10n of the tax commission the use of inventories is necessary in order clearly to determine the income of any taxpayer,
inventories shall be taken by such taxpayer upon such basis as the tax
commission may prescribe, conforming as nearly as may be to tlie best
accounting practice in the trade or business, and as most clearly reflecting
the income.
Distributions by Corporations.
(4) Distributions by corporations shall be included
of the shareholders as provided in section 59-13-14.

m gross mcome

Determination of Gain or Loss.
(5) In the case of a sale or other disposition of property, the gain or
loss shall be computed as provided in sections 59-13-11, 59-13-12 and
59-13-13.
History: L. 1931, ch. 39, § 9; R. S. 1933,
80-13-6; L. 1937, ch. 109, § 1; C. 1943, 8013-6.
Compiler's Note.
The 1937 amendment made only minor
changes in text of section.
.
The references in this section to "section 59-13-14" and "sections 59-13-11, 5913-12 and 59-13-13" appeared in the act as
"section 80-13-15" and "sections 80-13-12,
80-13-13 and 80-13-14" respectively.
Collateral References.
Taxation~979.
61 C.J. Taxation § 2313.
Income, earnings, and receipts,
Jur. 747, Taxation § 837 et seq.

51 Am.

Amount received on account of profits
made by another or lost to taxpayer because of the other's tort or breach of
:fiduciary duty as subject to income tax,
101 A. L. R. 1453.
Annuity purchased for consideration, income tax on, 99 A. L. R. 624.
Applicability, construction, and effect of
provision of Income Tax Act excluding
from income subject to tax the value of
property acquired by gift, devise, bequest,
or descent, 119 A. L. R. 415.
Corporate stock, bonds, or other obligations, premium or discount at which a
corporation issues or sells, or purchases or
retires, as income subject to tax, 112 A. L.
R. 186.
Employees, gift or trust for benefit of,
as within exemption or deduction provisions of Income Tax Law, 71 A. L. R.
870.
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Exchange of properties, income tax in
respect of, 102 A. L. R. 6.
Excise tax on corporations as factor in
determining question as to discrimination
against individuals
in favor of corporations in respect of income tax upon former,
73 A. L. R. 737.
Exemptions, power to tax profits on sale
of securities or other property the interest
or income from which is exempt from in:
come tax, 71 A. L. R. 1268.
Gift, computation of losses or profits on
sale of securities acquired by, 108 A. L.
R. 1269.
Gift, income tax as payable in respect
of difference between cost to donor of securities or other property and value at
time of gift, 99 A. L. R. 468.
Income as "property"
within constitutional limitation on taxation, 97 A. L. R.
1488.
Interest
accrued on purchase ·of mortgaged property by mortgagee, income tax
in respect of, 108 A. L. R. 441.
Interest
on bonds or other obligations
issued by political unit of state as subject of state income tax in absence of express exemption, 98 A. L. R. 1346.
Lessor as subject to income tax in respect of improvements
or additions
by
lessee, 98 A. L. R. 1207.
Method of computing income tax, or
failure to report taxable income, in earlier.
year as precluding or estopping taxpayer
in computation of tax for later years, 118
A. L. R. 302.
Oil and gas or mineral land, income tax
in respect of royalties or other revenue
from, 74 A. L. R. 183.
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Property tax or excise tax, income tax
as, 103 A. L. R. 93.
Question whether gift is valid or a mere
sham as regards income tax of donor, 125
A. L. R. 779.

State income tax in respect of business
that extends into other states, 130 A. L.
R. 1183.
State, territory, or political subdivision,
what are "obligations"
of, interest upon
which is exempt, 121 A. L. R. 1276.

59-13-6. "Net income" defi.ned.-"Net income" means the gross income
computed under section 59-13-5 less the deductions allowed by section
59-13-7.
&

Histo-ry: L. 1931, ch. 39, § 8; R. S. 1933
c. 1943, 80-13-7.

Compiler's Note.
The references in this section to "section
59-13-5" and "section 59-13-7" appeared in
Code 1943 as "section 80-13-6" and "section 80-13-8" respectively.

Collateral References.
Taxation€=>980.
61 C.J .. Taxation § 2313.
Income as "property"
within constitutional limitation on taxation, 97 A. L. R.
1488.

59-13-7. Deductions from gross income.-In
there shall be allowed as deductions:

computing

net income

Expenses.
(1) All the ordinary and necessary expenses paid or incurred during
the taxable year in carrying on any business, including a reasonable
allowance for salaries or other compensation for personal services actually
rendered; and rentals or other payments required to be made as a condition
to the continued use or possession, for the purposes of the business, of
property to which the taxpayer has not taken or is not taking title or·
in which it has no equity.
Interest Paid.
(2) All interest paid or accrued within the taxable year on indebtedness, except on indebtedness incurred or continued to purchase or carry
obligations or securities, the interest upon which is wholly exempt from
taxation.
Taxes Paid.
(3) Taxes paid or accrued within the taxable year, except(a) Taxes imposed by this chapter; and,
(b) Taxes assessed against local benefits of a kind tending to increase
the value of the property assessed; provided, that so much of taxes as are
properly allocable to maintenance or interest charges may be deducted.
Taxes of Shareholder Paid by Corporation.
( 4) The deduction for taxes allowed by subsection (3) shall be allowed
in the case of taxes imposed upon a shareholder of a bank or corporation
upon his interest as shareholder which are paid by the bank or corporation
without reimbursement from the shareholder.
Losses Sustained.
(5) Losses sustained during the taxable year and not compensated for
by insurance or otherwise.
The basis for determining the amount of the deduction for losses
sustained to be allowed under this subsection shall be the same as is
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Bad Debts.
(6) Debts ascertained to be worthless and charged off within the taxable year ( or, in the discretion of the tax commission, a reasonable addition
to a reserve for bad debts) ; and when satisfied that a debt is recoverable
only in part the tax commission may allow such debt to be charged off in
part.
Depreciation.
(7) A reasonable allowance for the exhaustion, wear and tear of
property used in the business, including a reasonable allowance for obsolescence.
Depletion.
(8) In the case of mines, oil and gas wells, other natural deposits, and
timber, a reasonable allowance for depletion and for depreciation of improvements, according to the peculiar conditions in each case; such reasonable allowance in all cases to be made under rules and regulations to be
prescribed by the tax commission. In the case of leases, the deduction
shall be equitably apportioned between the lessee and the lessor.
Basis for Determining Depreciation, Depletion, or Obsolescence.
(9) (a) The basis upon which depletion, depreciation, exhaustion, wear
and tear, and obsolescence are to be allowed in respect of any property
shall be the same as is provided in section 59-13-13 for the purpose of
determining the gain or loss upon the sale or other disposition of such
property, except as hereinafter in this section provided.
Percentage Allowance for Depletion.
(b) The allowance for depletion shall be thirty-three and one-third
per cent of the net income from the property during the taxable year,
computed without allowance for depletion, or on the basis provided in
subsection (9) (a), as the taxpayer may elect. The basis which the taxpayer
elects under this subsection shall be the basis used in subsequent accounting
periods and shall be changed thereafter only with the consent of the tax
commission.
Future Expense Liabilities in Case of Casual Sale of Real Property.
(10) In the case of a casual sale or other casual disposition of real
property, a reasonable allowance for future expense liabilities incurred
under the provisions of the contract under which such sale or other disposition was made, under such regulations as the tax commission may
prescribe.
A.mounts Credited to Withdrawable Shares by Building and Loan Associations.
(11) In the case of a building and loan association, organized and
operating wholly or partly on a mutual plan, the return paid or credited
on or apportioned to the withdrawable shares of such association, but in
no event exceeding six per cent per annum.
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Contributions to Pension Trust by Employers.
(12) An employer establishing and maintaining a pension trust to
provide for the payment of reasonable pensions to employees shall be
allowed as a deduction (in addition to the contributions to such trust
during the taxable year to cover the pension liability accruing d1;1ringthe
year, allowed as a deduction under subsection (1) of this section) a
reasonable amount transferred or paid into such trust during the taxable
year in excess of such contributions;
but only if such amount has not
theretofore been allowable as a deduction.
History:

L. 1931, ch. 39, § 10; R. S. 1933

& C. 1943, 80-13-8.

Compiler's Note.
The references in this sectiou to "section
59-13-13" appeared in Code 1943 as "section 80-13-14."
Bad debts.
Contributions
by parent corporation to
newly formed subsidiary
corporation_ to
enable it to get a start, held contnbu•
tions to capital
and not "bad debts"
within meaning of this section. Bennett
·Glass & Paint Co. v. State Tax Comm., 98
'U. 458, 100 P. 2d 567, 128 A. L. R. 1246.
1.

2.

Taxes paid, and percentage allowance
for depletion.
Federal income and excess-profits taxes
must be deducted by mining corporations
before
computing
percentage
allowance
for depletion to which they are entit~ed
ii.n determining
their corporate franclnse
taxes under subsection (9) (b), in view
of provision of this subsection that al·
lowance for depletion shall be percentage
of net income, and subsection
(3) hereunder providing that taxes shall be deducted from gross income to determine net
income. New Park Min. Co. v. State Tax
Comm., 113 U. 410, 196 P. 2d 485. For
further application
of this doctrine, see
Kennecott Copper Co. v. State Tax Comm.,
- U. -, 221 P. 2d 857.
Theory upon which wasting assets corporation, such as mining company, is al·
lowed deduction
for depletion
is that
corporate franchise tax is a tax on income
or increment produced by capital and not
on capital itself, and hence such corpora•
·tion is allowed deduction for depletion on
theory that taxpayer
thus recoups its
capital investment, but, inasmuch as such
corporation may have income other than
that derived from sale of its capital and
would not be entitled to deduction for
depletion
on such other income, words
"net income" in subsection (9) (b) hereunder are qualified by words "from the
property" so that wasting assets corporation would not be entitled to make deduction for depletion
from all income

from whatever som·ce derived, and consequently such words do not create sepa·
rate concept or kind of net income for
,tax purposes, but merely serve to indicate that deductions for depletion can be
made only from that portion of taxpayer',
net income which is derived from sale of
its capital assets. New Park Min. Co. v.
State Tax Comm., 113 U. 410, 196 P. 2d
485.
Subdivision (9).
Under subdivision
(9) of this section
basis which taxpayer
selects for deter'.
mining depletion
must be used unless
consent of commission
is obtained to
change; and if change is desired request
must be timely and not one m~de long
after ~eturn is submitted and deficiency
determmed;
also, some substantial
reason for change should be advanced by
taxpayer so that commission is not faced
with repeated
requests
to change syst~m~ _merely for purpose of escaping tax
;hab1bty. Kennecott
Copper Co. v. State
Tax Comm., - U. -, 221 P. 2d 857.
Where mining corporation claimed that
all its net income was not earned within
this state, the portion of net income allo-cated to business done outside the state
w:is . not "income from the property"
w1thm the meaning of subdivision (9)
(b) of this section. Kennecott Copper Co.
v. State Tax Comm. - U. 221 P. 2d
857.
'
'
3.

Collateral References.
Taxation~1031.
61 C.,T. Taxation § 2326.
Attorneys'
fees or other expenses paid
:Or ine.urred by taxpayer in preparing tax
retu~ns, contesting taxes, or attempting to
obtam tax refund, deductibility of, 122 A.
,L. R. 218.
"Bad debt" deduction, transactions be~ween affiliated corporations
as basis of,
.128 A. h R. 1251.
Bank's right to deduct amount which it
;has been required by banking authorities
to write down or charge off in respect of
securities held by it, 100 A. L. R. 702.
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"Charge-off," sufficiency of, to entitle
taxpayer to "bad debt" deduction, 130 A.
L. R. 212.
Charitable, benevolent, or religious purposes, deductibility
as business expense of
contributions by corporations
for, 111 A.
L. R. 1226.
Charitable contributions,
computation of
deductions for, as affected by provisions
giving taxpayer option of segregating capital gains from ordinary income, 95 A. L.
R. 212.
Corporation, sale by, to stockholder,
or
vice versa, as basis of deduction for loss
in computing income tax, 102 A. L. R.
505.
Declaratory judgment as to deductions,
132 A. L. R. 1144.
Deduction of fixed periodical percentage
(straight-line method) as proper method of
determining depreciation
for purpose of
property or income taxes, 71 A. L. R. 971.
Deduction on, account of exempt securities in taxation of corporations
or their
shareholders, 57 A. L. R. 899.
Depreciation, deduction of fixed periodical percentage ("straight-line
method") as
proper method of .determining,
71 A. L.
R. 971.
Employees, gift or trust for benefit of,
as within exemption or deduction provisions of Income Tax Law, 71 A. L. R.
870.
Federal taxes as deductible in computing state income tax, 35 A. L. R. 1457.
Good will, deduction for loss or depreciation of, 49 A. L. R. 469.
Insurance
policy, deductibility
of loss
on; as result of insurer's insolvency, 120 A.
L. R. 967.
Interest deductible in computing income
tax, 80 A. L. R. 214.
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Leasehold, deductions in respect of, 82
A. L. R. 332.
Losses, deduction for, 51 A. L. R. 536.
Method of computing
income tax, or
failure to report taxable income, in earlier
year as precluding or estopping taxpayer
in determining
deductions for later years,
118 A. L. R. 308.
"Obsolescence" for which deduction may
be claimed, 120 A. L. R. 446.
Premium or discount at which corporation issues or sells, or purchases or retires,
its stock, bonds, or other obligations as income, or as deductible
in computing income tax of corporation, 112 A. L. R. 186.
Salaries, deduction of, in computing income tax on corporations, 68 A. L. R. 705.
Taxes on property sold or purchased by
taxpayer,
deductibility
of, 128 A. L. R.
769.
Tax paid by another, liability
for income tax in respect of amount of, 91 A.
L. R. 1270.
Tort, crime, or statutory
violation, deductibility
of amount paid or expense incurred by taxpayer
on account of his liability for, 104 A. L. R. 680.
Transactions
between ,affiliated corporations as basis of "bad debt" deduction in
computing income tax or corporate franchise tax, 128 A. L. R. 1251.
Voluntary assumption or payment of obligation
as affecting right to deduction
therefor, 79 A. L. R. 977.
Workmen's compensation, sum set apart
in connection
with self-insurance
as d,eductible in computing income tax, 76 A.
L. R. 1067.
Year in which loss or bad debt must be
charged in order to be allowed as a deduction from taxpayer's
income, 135 A. L.
R. 1430.

59-13-8. Items not deductible.
General Rule.
(1) In computing net income no deduction shall in any case be allowed
in respect of:
(a) Any amount paid out for new buildings or for permanent improvements or betterments made to increase the value of any property or estate;
(b) Any amount expended in restoring property or in making good
the exhaustion thereof for which an allowance is or has been made; or,
( c) Premiums paid on any life insurance policy covering the life of
any officer or employee, or of any person financially interested in any
business carried on by the taxpayer when the taxpayer is directly or
indirectly a beneficiary under such policy.
Losses on Sale of Stock or Securities.
(2) (a) In the case of any loss claimed to have been sustained in any
sale or other disposition of shares of stock or securities, where it appears
that within thirty days before or after the date of such sale or other
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disposition the taxpayer has acquired ( otherwise than by bequest) or has
entered into a contract or option to acquire substantially identical property
and the property so acquired is held by the taxpayer for any period after
such sale or other disposition, no deduction for the loss shall be allowed
under section 59-13-7 (5), unless the claim is made by a taxpayer, a dealer
in stocks or securities, and with respect to a transaction made m the
ordinary course of its business. If such acquisition or the contract or
option to acquire is to the extent of part only of substantially identical
property, then only a proportionate part of the loss shall be disallowed.
(b) If the amount of stock or securities acquired ( or covered by the
contract or option to acquire) is less than the amount of stock or securities
sold or otherwise disposed of, then the particular
shares of stock or
securities the loss from the sale or other disposition of which is not
deductible shall be determined under rules and regulations prescribed by
the tax commission.
( c) If the amount of stock or securities acquired ( or covered by the
contract or option to acquire) is not less than the amount of stock or
securities sold or otherwise disposed of, then the particular shares of stock
or securities the acquisition of which ( or the contract or option to acquire
which) resulted in the nondeductibility
of the loss shall be determined
under rules and regulations prescribed by the tax commission.
&

History: L. 1931, ch. 39, § 11; R. S. 1933
c. 1943, 80-13-9.

Compiler's Note.
The reference
in this section to "section 59-13-7" appeared in Code 1943 as
"section 80-13-8.'

69-13-9. Recomputation

Collate,ral References.
Taxation<!P1031.
61 C.J. Taxation § 2326.

of tax-When

deduction declared invalid.-

If any deduction provided for in section 59-13-7 is finally adjudged discriminatory against a national banking association, contrary to the statutes
of the United States, or is for any reason finally adjudged invalid, the
tax of the favored taxpayer shall bti recomputed by the tax commission
for the tax year in question, as of the time of the allowance of a deduction,
by disallowing the deduction, and any difference between the amount of
the tax as recomputed and the amount of the tax as originally computed
shall be subject to the provisions hereof relating to original computations,
but no tax shall be recomputed for any year prior to the tax year for
which any deduction or item is adjudged discriminatory
or invalid.
History:

L. 1931, ch. 39, § 12; R. S. 1933

& C. 1943, 80-13-10.

Compiler's Note.
The reference in this section to "section
59-13-7" appeared in Code 1943 as "section
80-13-8.''

59-13-10.

Oollatera.l R.eferences.
Taxation<!P1077.
61 C.J. Taxation § 2335.

Recomputation when any item of gross income declared

invalid.-If

any item required to be included in gross income is finally
adjudged discriminatory
or invalid, the tax of the prejudiced taxpayer
shall be recomputed by the tax commission for the tax year in question
by eliminating such item or items and the difference between the amount
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of the tax as recomputed and the amount of tax as originally computed
shall be subject to the provisions hereof relating to original computations.
History: L. 1931, ch. 39, § 13; R. S. 1933
& C. 1943, 80-13-11.

Collateral References.
Taxation@:::::>1077.
61 C.J. Taxation § 2335.

59-13-11. Determination of ga.in or loss.
Computation.
(1) Except as hereinafter provided in this section, the gain from the
sale or other disposition of property shall be the excess of the amount
realized therefrom over the basis provided in section 59-13-13, and the
loss shall be the excess of such basis over the amount realized.
Adjustment of Basis.
(2) In computing the amount of gain or loss under subsection (1)(a) Proper adjustment shall be made for any expenditure, receipt, loss
or other item properly chargeable to capital account; and,
(b) The basis shall be diminished by the amount of the deductions
for exhaustion, wear and tear, obsolescence, amortization and depletion
which have, since the acquisition of the property, been allowahle in
respect of such property under this chapter; and in all such cases the
amount of the diminution in respect of depletion shall be a depletion
deduction computed as provided in section 59-13-7 (9) (a) without reference to percentage depletion under section 59-13-7 (9) (b). In addition,
if the property was acquired before January 1, 19:n,the basis ( if other
than the fair market value as of January 1, 1931) shall be diminished
in the amount of exhaustion, wear and tear, obsolescence and depletion
actually sustained before such date; and,
( c) In the case of stock the basis shall be diminished by the amount
of distributions previously made in respect of such stock, to the extent
provided under this chapter.
".Amount Realized" Defined.
(3) The amount realized from the sale or other disposition of property
shall be the sum of any money received plus the fair market value of the
property ( other than money) received.
Recognition of Gain or Loss.
(4) In the case of sale or exchange the extent to which the gain or
loss determined under this section shall be recognized for the purposes of
this chapter, shall be determined under the provisions of section 59-13-12.

In Case of Installment Sales.
(5) Nothing in this section shall be construed to prevent (in the case
of property sold under contract providing for payment in installments)
the inclusion in gross income of that portion of any installment payments
representing gain or profit in the year in which such payment is received.
History: L. 1931, ch. 39, § 14; R. S. 1933
1943, 80-13-12.

& C.

Compiler's Note.
The references in this section to "section
59-13-13," "section 59-13-7," and "section
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Collateral References.
Taxatione::::,996.
61 C..J. Taxation § 2324.
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Gold content of the dollar, loss or gah1
for purposes of income tax as affected by
change in, 126 A. L. R. 1434.

59-13-12. Recognition of gain or loss-Exceptions.
General Rule.
(1) Upon the sale or exchange of property, the entire amount of the
gain or loss determined under section 59-13-11, shall be recognized, except
as hereinafter provided in this section.
Exchanges Solely in Kind-Property
Held for Productive Use or Investment.
(2) (a) No gain or loss shall be recognized if property held for productive use in business or for investment (not including stock in trade or
other property held primarily for sale, nor stocks, bonds, notes, choses in
action, certificates of trust or beneficial interest, or other securities or
evidences of indebtedness or interest) is exchanged solely for property
of a like kind to be held either for productive use in business or for
investment.
Stock for Stock in Same Corporation.
(b) No gain or loss shall be recognized if common stock in a corporation is exchanged solely for common stock in the same corporation, or if
preferred stock in a corporation is exchanged solely for preferred stock
in the same corporation.
Stock for Stock on Reorganization.
( c) No gain or loss shall be recognized if stock or securities in a
corporation, a party to a reorganization, are, in pursuance of the plan of
reorganization, exchanged solely for stock or securities in such corporation
or in another corporation, a party to the reorganization.
Gain or Loss on Stock on Reorganization.
(d) No gain or loss shall be recognized if a corporation, a party to a
reorganization, exchanges property, in pursuance of the plan of reorganization, solely for stock or securities in another corporation, a party
to the reorganization.
Transfers to Corporation Controlled by Transferor.
( e) No gain or loss shall be recognized if property is transferred to
a corporation by one or more persons or corporations solely in exchange
for stock or securities in such corporation, and if immediately after the
exchange such persons or corporations are in control of the corporation;
but in the case of an exchange by two or more persons or corporations,
this subsection shall apply only if the amount of the stock and securities
received by each is substantially in proportion to his or its interest in the
property prior to the exchange.
Exchanges Not Solely in Kind.
(3) If an exchange would be within the prov1s1ons of subsections (2)
(a) (b) ( c} or ( e) of this section, if it were not for the fact that the'
property received in exchange consists not only of property permitted
by said subsections to be received without the recognition of gain, but
also of other property or money, then the gain, if any, to the recipient
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shallbe recognized, but in an amount not in excess of the sum of such
moneyand the fair market value of such other property.
Exchangeof Stock for Other Property.
(4) If an exchange would be within the provisions of subsection (2)
(d) of this section, if it were not for the fact that the property received in
exchangeconsists not only of stock or securities permitted by said subsection to be received without the recognition. of gain, but also of other
property or money, then(a) If the corporation receiving such other property or money distributes it in pursuance of the plan of reorganization, no gain to the
aorporationshall be recognized from the exchange, but,
(·b) If the corporation receiving such other property or money does
not distribute it in pursuance of the plan of reorganization, the gain, if
any,to the corporation shall be recognized, but in an amount not in excess
ofthe sum of such money and the fair market value of such other property
soreceived, which is not so distributed.
Lossfrom Exchanges Not Solely in Kind.
(5) If an exchange would be within the prov1s10ns of subsection (2)
of this section, if it were not for the fact that the property received in
exchangeconsists not only of property permitted by said subsection to be
receivedwithout the recognition of gain or loss but also of other property
or money, then no loss from the exchange shall be recognized.
Involuntary Conversions.
(6) If property (as a result of its destruction in whole or in part,
theft or seizure, or an exercise of the power of requisition or condemnation
or the threat or imminence thereof). is compulsorily or involuntarily
convertedinto property similar or related in service or use to the property
so converted, or into money which is forthwith in good faith, under
regulations prescribed by the tax commission, expended in the acquisition
of other property similar or related in service or use to the property so
converted, or in the acquisition of control of a corporation owning such
other property, or in the establishment of a replacement fund, no gain or
lossshall be recognized. If any part of the money is not so expended, the
gain, if any, shall be recognized, but only in an amount not in excess of
the money which is not so expended.
Distributions of Stock on Reorganization.
(7) If, in pursuance of a plan of reorganization, there is distributed to
a shareholder in a corporation, a party to the reorganization,
stock or
securities in such corporation or in another corporation, a party to the
reorganization, without the surrender by such shareholder of stock or
securities in any of the corporations involved, no gain to the distributee
from the receipt of such stock or securities shall be recognized.
Effect on Subsequent Distributions.
(8) The distribution, in pursuance
on behalf of a corporation, a party to
or securities or stock or securities in
reorganization, shall not be consider·ed

of a plan of reorganization, by or
the reorganization, of its own stock
another corporation, a party to the
a distribution of earnings or profits
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within the meaning of section 59-13-14 (1) for the purpose of determining
the taxability of subsequent distributions by the corporation.
"Reorganization" Defined.
(9) As used in this section and sections 59-13-13 and 59-13-14(a) The term "reorganization" means
(1st) A merger or consolidation (including the acquisition by one
corporation of at least a majority of the voting stock and at least a
majority of the total number of shares of all other classes of stock of
another corporation, or substantially all the properties of another corporation), or
(2nd) A transfer by a corporation of all or a part of its assets to
another corporation, if immediately after the transfer the transferor or
its stockholders or both are in control of the corporation to which the
assets are transferred, or
(3rd) A recapitalization, or
(4th) A mere change in identity, form or place or organization, however affected.
(b) 'l'he term "a party to a reorganization" includes a corporation
resulting from a reorganization and also includes both corporations in
the case of an acquisition by one corporation of at least a majority of the
voting stock and at least a majority of the total number of shares of all
other classes of stock of another corporation.
"Control" Defined.
(10) As used in this section the term "control" means the ownership
of at least eighty per cent of the voting stock and at least eighty per cent
of the total number of shares of all other classes of stock of the corporation.
History:

L. 1931, ch. 39, § 15; R. S. 1933

& C. 1943, 80-13-13.

Compiler's Note.
The references in this section to "section
59-13-11," "section 59-13-14" and "sections
59-13-13 and 59-13-14" appeared in Code
1943 as "section 80-13-12," "section 80-1315" and "sections 80-13-14 and 80-13-15"
respectively.

Collateral References.
Taxatione=>996.
61 C.J. Taxation § 2324.
"Reorganization,"
within income tax
1359.

what
statute,

amounts to,
97 A. L. R.

59-13-13. Basis for determining gain or loss--Excep,tions.
Property Acquired after December 31, 1930.
(1) The basis for determining the gain or loss from the sale or other
disposition of property acquired after December 31, 1930, shall be the
cost of such property; except thatInventory Value.
(a) If the property ought to have been included in the last inventory,
the basis shall be the last inventory value thereof.
Gifts.
(b) If the property was acquired by gift, the basis shall be the same
as it would be in the hands of the donor or the last preceding owner by
whom it was not acquired by gift. If the facts necessary to determine
such basis are unknown to the donee, the tax commission shall, if possible,
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obtain such facts from such donor, or from the last preceding owner or
any other person cognizant thereof. If the tax commission finds it impossibleto obtain such facts, the basis shall be the fair market value of such
property as found by the tax commission as of the date or approximate
date at which, according to the best information that the tax commission
is able to obtain, such property was acquired by such donor or last preceding owner.
Transfers in Trust.
(c) If the property was acquired by a transfer in
by a transfer in trust by a bequest or devise) the basis
as it would be in the hands of the grantor, increased
gain, or decreased in the amount of loss, recognized to
such transfer under this chapter.

trust ( other than
shall be the same
in the amount of
the grantor upon

Bequests and Devises.
(d) If personal property was acquired by specific bequest, or if real
property was acquired by general or specific devise, the basis shall be the
fair market value of the property at the time of the death of the decedent.
In all other cases if the property was acquired by will, the basis shall be
the fair market value of the property at the time of the distribution to
the taxpayer.
Tax-Free Exchanges.
(e) If the property was acquired upon an exchange described in sections59-13-12 (2) to 59-13-12 (5), inclusive, the basis shall be the same as in
the case of the property exchanged, decreased in the amount of any money
received by the taxpayer and increased in the amount of gain or decreased
in the amount of loss to the taxpayer that was recognized upon such
exchange by the terms of this chapter. If the property so acquired consisted in part of the type of property permitted by section 59-13-12 (2),
to be received without the recognition of gain or loss, and in part of other
property, the basis provided in this subsection shall be allocated between
the properties ( other than money) received, and for the purpose of the
allocation there shall be assigned to such other property an amount equivalent to its fair market value at the date of the exchange. This subsection
shall not apply to property acquired by a corporation by the issuance of
its stock or securities as the consideration in whole or in part for the
transfer of property to it.
Transfers to Corporations Where Control Remains in Same Persons.
(f) If the property was acquired by a corporation in connection with
a reorganization, and immediately after the transfer an interest or control
in such property of eighty per cent or more remained in the same persons
or any of them, then the basis shall be the same as it would be in the hands
of the transferor, increased in the amount of gain or decreased in the
amount of loss recognized to the transferor upon such transfer under this
chapter. This subsection shall not apply if the property acquired consists
of stock or securities in a corporation, the party to the reorganization,
unless acquired by the issuance of stock or securities of the transferee as
the consideration in whole or in part for the transfer.
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Transfers to Corporations When Controlled by Transferor.
(g) If the property was acquired by a corporation by the issuance
of its stock or securities in connection with a transaction described in
section 59-13-12 (2) (e) (including also cases where part of the consideration for the transfer of such property to the corporation was property or
money, in addition to such stock or securities) then the basis shall be the
same as it would be in the hands of the transferor, increased in the
amount of gain or decreased in the amount of loss recognized to the
transferor upon such transfer under this chapter.
Tax-Free Distributions.
(h) If the property consists of stock or securities distributed to a
taxpayer in connection with a transaction described in section 59-13-12
(7), the basis in the case of the stock in respect of which the distribution
was made shall be apportioned, under rules and regulations prescribed
by the tax commission, between such stock and the stock or securities
distributed.
Involuntary Conversions.
(i) If the property was acquired as the result of a compulsory or involuntary conversion described in ~ection 59-13-12 ( 6), the basis shall be the
same as in the case of the property so converted, decreased in the amount
of any money received by the taxpayer which was not expended in accordance with the provisions of said subsection, and increased in the amount of
gain or decreased in the amount of loss to the taxpayer recognized upon
such conversion.
Wash Sales.
(j) If substantially identical property was acquired in place of stock
or securities which were sold or disposed of and in respect of which loss
was not allowed as a deduction under section 59-13-8 (2), the basis in the
case of property so acquired shall be the basis in the case of the stock or
securities so sold or disposed of, except that, if the repurchase was in
excess of the sale price, such basis shall be increased in the amount of
the difference, or if the repurchase price was less than the sale price, such
basis shall be decreased in the amount of the difference.
Property Acquired During Affiliation.
(k) The basis in case of property acquired by a corporation, in respect
of which a consolidated return is made by such corporation under section
59-13-23, shall be determined in accordance with regulations prescribed by
the tax commission under section 59-13-23 (2).
Property Acquired before Jan. 1, 193'1.
(2) The basis for determining the gain or loss from the sale or other
disposition of property acquired before January 1, 193'1, shall be:
(a) The cost of such property ( or in the case of such property as is
described in subsections (1) (a) (d) or (k) of this section the basis
as therein provided, or, in the case of property acquired by gift or transfer
in trust, the fair market value of such property at the time of such
acquisition), or,
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(b) The fair market value of such property as of January 1, 1931,
whichever is greater.
In determining the fair market value of stock in a corporation as of
January 1, 1931, due regard shall be given to the fair market value of the
assets of the corporation as of that date.
History:

L. 1931, ch. 39, § 16; R. S. 1933

& C. 1943, 80-13-14.

Compiler's Note.
The references in this section to sections
59-13-12, 59-13-8 and 59-13-23 appeared in
Code 1943 as sections 80-13-13, 83-13-9 and
80-13-24.

Collateral References.
Taxatione,:::,996.
61 C.J. Taxation
§ 2324.
Inventories,
r_igbt to use, for ineome
tax purposes, in respect of tTansactions in
securities, 118 A. L. R. 462.

69-13-14. Distributions by corporations.
Source of Distributions.
(1) For the purpose of this chapter every distribution
is made out
of earnings or profits to the extent thereof, and from the most recently
accumulated earnings or profits.
Any earnings or profits accumulated,
or increase in value of property accrued, before January 1, 1931, may be
excluded from the basis of tax after the earnings and profits accnIDulated
after December 31, 1930, have been distributed, but any such distribution
shall be applied against and reduce the basis of the stock provided m
section 59-13-13.
Distributions in Liquidation.
(2) Amounts distributed in complete liquidation of a corporation shall
be treated as in full payment in exchange for the stock, and amounts
distributed in partial liquidation of a corporation shall be treated as in
part or full payment in exchange for the stock. The gain or loss to the
distributee resulting from such excha11ge shall be determined under section
59-13-11, but shall be recognized only to the extent provided in section
59-13-12. In the case of amounts distributed in partial liquidation ( other
than a distribution within the provisions of section 59-13-12 (8) of stock or
securities in connection with a reorganization)
the part of such distribution
which is properly chargeable to capital account shall not be considered
a distribution of earnings or profits within the meaning of subsection (1)
of this section for the purpose of determining the status of subsequent
distributions by the corporation.
Other Distributions.
(3) If any distribution
(not in partial or complete liquidation) made
by a corporation to its shareholders is not out of increase in value of
property accrued before January 1, 1931, and is not out of earnings or
profits, then the amount of such distribution shall be applied against and
reduce the basis of the stock provided in section 59-13-13', and if in excess
of such basis, such excess shall be treated as a gain from the sale or
exchange of property.
The provisions of this subsection shall also apply
to distributions
from depletion reserves based on percentage depletion
allowed by this chapter.
Stock Dividends.
(4) A stock dividend shall not be deemed imome to the recipient.
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Cancellation or Redemption of Stock.
(5) If a corporation cancels or redeems its stock (whether or not such
stock was issued as a stock dividend) at such time and in such manner
as to make the distribution and cancellation or redemption in whole or in
part essentially equivalent to the distribution of a dividend, the amount
so distributed in redemption or cancellation of the stock, to the extent
that it represents a distribution of earnings or profits accumulated after
December 31, 1930, shall be treated a8 a dividend.
"Amounts Distributed in Partial Liquidation" Defined.
( 6) As used in this section the term "amounts distributed in partial
liquidation" means the distribution by a corporation in complete cancellation or redemption of a part of its stock, or one of a series of distributions
in complete cancellation or redemption of all or a portion of its stock.
History: L. 1931, ch. 39, § 17; R. S. 1933
& C. 1943, 80-13-15.

Compiler's Note.
The references in this section to sections
59-13-13, 59-13-11 and 59-13-12 appeared in
Code 1943 as sections 80-13-11 1 80-13-13
and 80-13-14.
Collateral References.
Taxation<§;:;;o988.
61 C.J. Taxation § 2316.

Constitutionality
of tax upon privilege of declaring or receiving dividends
as regards
dividends
by foreign corporation, 130 A. L. R. 1237.
Income tax in relation to stock dividends (including
character
of corporate
distributions
as stock dividends), 130 A.
L. R. 408.
Transfer of surplus to capital stock account as a dividend for purposes of franchise tax, 107 A. L. R. 1335.

59-13-15. AccolUlting periods-Methods

of accounting.

General Rule.
(1) The net income shall be computed upon the basis of the taxpayer's
annual accounting period (fiscal year or calendar year as the case may be)
in accordance with the method of accounting regularly employed in
keeping the books of such taxpayer; but if no such method of accounting
has been so employed, or if the method employed does not clearly reflect
the income, the computation shall be made in accordance with such method
as in the opinion of the tax commission does clearly reflect the income. If
the taxpayer's annual accounting period is other than a fiscal year, or if
the taxpayer has no annual accounting period or does not keep books, the
net income shall be computed on the basis of the calendar year.
Period in Which Items of Gross Income Included.
(2) The amount of all items of gross income shall be included in the
gross income for the taxable year in which received by the taxpayer,
unless, under the methods of accounting permitted under this section, any
such amounts are to be properly accounted for as of a different period.
Period for Which Deductions Taken.
(3) The deductions provided for in this chapter shall be taken for
the taxable year in which "paid or accrued" or "paid or incurred,"
dependent upon the method of accounting upon the basis of which the
net income is computed, unless in order to clearly reflect the income the
deductions ought to be taken as of a different period.
History: L. 1931, ch. 39, § 18; R. s. 1933
-Collateral References ..
& C. 1943, 80-13-16.

Taxation<§;:;;ol078.
61 C.J. Taxation § 2333.
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chase of property, year as of which income tax is payable in respect of, 130 A.
L. R. 993.
!

59-13-16. Basis in case of installment sales.
ByDealers in Personal Property.
(1) Under regulations prescribed by the tax comrruss1on a 1axpayer
whoregularly sells or otherwise disposes of personal property on the
installment plan may return as income therefrom in any taxable year that
proportion of the installment payments actually received in that year
whichthe gross profit realized, or to be realized when the payment is
completed,bears to the total contract price.
Salesof Realty and Casual Sales of Personalty.
(2) In the case (a) of a casual sale or other casual disposition of
personalproperty ( other than property of a kind which properly would
beincluded in the inventory of the taxpayer if on hand at the close of
thetaxable year) for a price exceeding $1,000, or (b) of a sale or other
disposition of real property if in either case the initial payments do not
exceedforty per cent of the selling price, the income may, under regulations prescribed by the tax commission, be returned on the basis and
in the manner above prescribed in this section. As used in thi1, section
the term "initial payments" means the payments received in cash or
property other than evidences of indebtedness of the purchaser during
thetaxable year in which the sale or other disposition is made.
Changefrom Accrual to Installment Basis.
(3) If a taxpayer entitled to the benefits of subsection (1) of this
sectionelects for any taxable year to report its net income on the installmentbasis, then ii. computing its income for the year of change or any
subsequent year, amounts actually received during any such year on
accountof sales or other dispositions of property made in any prior year
shallnot be excluded.
Gainor Loss from Disposition of Installment Obligations.
(4) If an installment obligation is satisfied at other than its face value,
ordistributed, transmitted, sold or otherwise disposed of, gain or loss shall
resultto the extent of the difference between the basis of the obligation and,
(a) In the case of satisfaction at other than face value, or a sale or
exchange-the amount realized, or,
(b) In case of the distribution, transmission or disposition otherwise
thanby sale or exchange-the
fair market value of the obligation at the
timeof such distribution, transmission or disposition.
The basis of the
obligation shall be the excess of the face value of the obligation over an
amount equal to the income which would be returnable if the obligation
hadbeen satisfied in full.
History: L. 1931, ch. 39, § 19; R. S. 1933
l C. 1943, 80-13-17.

Collateral References.
Taxation<S:,,1078.
61 C.J. Taxation § 3333.

59-13-17. Allocation of income and deductions between several corporations controlled by same interests.-In
any case of two or more corporations (whether or not organized or doing business in this state, and
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whether or not affiliated) owned or controlled directly or indirectly by the
same interests, the tax commission is authorized to distribute, apportion
or allocate gross income or deductions between or among such corporations,
if it determines that such distribution, apportionment or allocation is
necessary in order to prevent evasion of taxes or clearly to reflect the
income of any of such corporations.
History: L. 1931, ch. 39, § 20; R. S. 1933
& C. 1943, 80-13-18.
Collateral References.
Taxation~l075.
61 C.J. Taxation § 2334.

Franchise
tax of corporation as af:
fected by creation of affiliated corporation, 117 A. L. R. 508.
Inclusion
of investments
in stock of
other corporations in fixing base for taxation of corporation, 11 A. L. R. 2d 323.
Shares held by one corporation in other
corporation as deductible item in taxation:
of former corporation, 39 A. L. R. 1208.
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59-13-18. Cha.n.ge of accounting period.-If
accounting period from fiscal year to calendar
to fiscal year, or from one fiscal year to another,
the approval of the tax commission, be computed
accounting period, subject to the provisions of
History: L. 1931, ch. 39, § 21; R, S. 1933
& C. 1943, 80-13-19.
Compiler's Note.
The reference in this section to "section
59-13-19" appeared in Code 1943 as "section 80-13-20."

a taxpayer changes its
year, from calendar year
the net income shall, with
on the basis of such new
section 59-13-19.

Collateral References.
Taxation<?;::o1078.
61 C.J. 'raxation § 2333.

59-13-19. Return where period changed.
Returns for Short Period When Accounting Period Cha,nged.
(1) If a taxpayer, with the approval of the tax commission, changes
the basis of computing net income from fiscal year to calendar year, a
separate return shall be made for the period between the close of the last
fiscal year for which return was made and the following December 31.
If the change is from calendar year to fiscal year, a separate return shall
be made for the period between the close of the last calendar year for
which return was made and the date designated as the close of the fiscal
year. If the change is from one fiscal year to another fiscal year, a separate
return shall be made for the period between the close of the former fiscal
year and the date designated as the close of the new fiscal year.
Computation of Tax for Fractional Period.
(2) Where a separate return is made under subsection (1) on account
of a change in the accounting period, and in all other cases where a separate
return is required or permitted by regulations prescribed by the tax commission to be made for a fractional part of a year, then the tax shall be
either three per cent of the net income for the period covered by the return
assignable to business done in Utah; or, one-twentieth of one per cent of
the fair value during said period of the corporation's tangible property in
this state reduced to an amount which bears the same ratio to the fair
value of such property as the number of months in the period bears to 12;
whichever is the greater; but in no case shall the tax be less than $10.
626
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History: L. 1931, ch. 39, § 22; R. S. 1933,
80-1~20; L. 1935, ch. 89, § 1; C. 1943, 8013-20.

Compiler's Note.
The 1935 amendment
change in text.
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Collateral References.
Taxatione=:,1078.
61 C.J. Taxation § 2333.

made no material

69-13-20. Rules for determining net income allocated to this state.The portion of net income assignable to business done within this state,
and which shall be the basis and measure of the tax imposed by this
chapter, may be determined by an allocation upon the basis of the following
rules:
(1) Rents, interest and dividends derived from business done outside
this state less related expenses shall not be allocated to this state.
(2) Gains from the sale or exchange of capital assets consisting of
real or tangible personal property situated outside this state less losses
from the sale or exchange of such assets situated outside this state shall
not be allocated to this state.
(3) Rents, interest and dividends derived from business done in this
state less related expenses shall be allocated to this state.
(4) Gains from the sale or exchange of capital assets consisting of real
or tangible personal property situated within this state less losses from
the sale or exchange of such assets situated in this state shall be allocated
to this state.
(5) If the bank or other corporation carries on no business outside this
state, the whole of the remainder of net income may be allocated to this
state.
(6) If the bank or other corporation carries on any business outside
this state, the said remainder may be divided into three equal parts:
(a) Of one third, such portion shall be attributed to business carried
on within this state as shall be found by multiplying said third by a
fraction whose numerator is the value of the corporation's tangible property
situated within this state and whose denominator is the value of all the
corporation's tangible property wherever situated.
(b) Of ano.ther third, such portion shall be attributed
to business
carried on within this state as shall be found by multiplying said third
by a fraction whose numerator is the total amount expended by the
corporation for wages, salaries, commissions or other compensation to its
employees and assignable to this state and whose denominator is the total
expenditures of the corporation for wages, salaries, commissions or other
compensation to all of its employees.
( c) Of the remaining third, such portion shall be attributed to business
carried on within this state as shall be found by multiplying said third
by a fraction whose numerator is the amount of the corporation's gross
receipts from business assignable to this state, and whose denominator is
the amount of the corporation's gross receipts from all its business.
(d) The amount assignable to this state of expenditures of the corporation for wages, salaries, commissions or other compensation to its
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employees shall be such expenditure for the taxable year as represents
the compensation of employees not chiefly situated at, connected with or
sent out from, premises for the transaction of business owned or rented
by the corporation outside this state.
( e) The amount of the corporation's
gross receipts from business
assignable to this state shall be the amount of its gross receipts for the
taxable year from
(1st) Sales, except those negotiated or effected in behalf of the corporation by agents or agencies chiefly situated at, connected with or sent
out from premises for the transaction of business owned or rented by the ·
corporation outside this state, and sales otherwise determined by the tax
commission to be attributable to the business conducted on such premises,
(2nd) Rentals or royalties from property situated, or from the use of
patents, within this state.
(f) The value of the corporation's tangible property for the purpose
of this section shall be the average value of such property during the
taxable year.
(7) In the allocation of net income, gain or loss shall be recognized
and shall be computed on the same basis and in the same manner as is
provided in this chapter for the determination of net income.
(8) If in the judgment of the tax commission the application of the
foregoing rules does not allocate to this state the proportion of net income
fairly and equitably attributable to this state, it may with such information
as it may be able to obtain make such allocation as is fairly calculated to
assign to this state the portion of uet income reasonably attributable to
the business done within this state and to avoid subjecting the taxpayer
to double taxation.
History: L. 1931, ch. 39, § Z3; R. S. 1933
& c. 1943, 80-13-21.
Words and phrases defined.
The terms "doing business" or "business done" are defined and discussed at
length
in a leading
case. "The same
conduct should be held to constitute the
·doing of business whether that conduct
were done in Utah or done in another
state. * * * The test as to whether a
corporation
is doing business in states
other than Utah under particular
fact
situations
would therefore
be: Would
such conduct if carried on in Utah be
held to constitute doing business so as to
subject
the corporation
to the Utah
corporate
franchise
taxf"
J. M. &
M. S. Browning Co. v. State Tax Comm.,
107 U. 457, 154 P. 2d 993, 997, overruling
American Inv. Co. v. State Tax Comm.,
101 U. 189, 120 P. 2d 331.
In determining
what constitutes
"doing business" in the case of a corporation conducting
an investment
business
for the purposes of levying a franchise
tax, it was held that all income derived
from that business is subject to the Utah
1.

franchise tax, and that rents from J1roperties situated without the state of Utah
should be allocated to Utah, where there
is nothing to show that any of the blllli•
ness activities
connected with the management
and control
of these rental
properties was carried on from offices located without the state. J. M. & M. S.
Browning Co. v. State Tax Comm., 107
U. 457, 154 P. 2d 993, overruling American Inv. Co. v. State 'l'ax Comm., 101 U.
189, 120 P. 2d 331.
The words ''business done," as used in
subdivisions
(1) and (3) refer only to
business by taxpayer.
Accordingly, divi•,dends paid by a corporation
doing no
business in Utah to taxpaying
corporation in Utah should be allocated to Utah.
J. M. & M. S. Browning Co. v. State
Tax Comm., 107 U. 457, 154 P. 2d 993.
"The mere acquisition
and ownership
of property and the holding of the same
for investment
purposes unaccompanied
by anything further should not be held
to constitute
'doing business' within the
meaning of the statute under construe•
tion." J. M. & M. S. Browning Co. v.
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State Tax Comm., 107 U. 457, 154 P. 2d
993,997.
2. Gross receipts.
Section seems to manifest
a clear intention on the part of the legislature
that so-called "financial income" not derived from business done in Utah should
not be included in gross receipts
for
tax computation purposes by the state,
and the commission was in error in including income from interest
and dividends derived from properties outside the
state and evidenced by muniments of title
held outside the state. California Packing
Corp. v. State Tax Comm., 97 U. 367, 93
P. 2d 463, followed in American Inv. Corp.
v. State Tax Comm., 101 P. 189, 120 P. 2d
331,which was overruled in J. M. & M. S.
Browning Co. v. State Tax Comm., 107 U.
457,154 P. 2d 993.
Under subdivisions
(1) and (3) of this
section, if the business which produces
the dividend is done outside of this state,
it is not allocable
as income received
from business, or the right to do business, in this state. American Inv. Corp.
v. State Tax Comm., 101 U. 189, l~0 P.
2d 331, following
California
Packing
Corp. v. State Tax Comm., 97 U. 367, 93
P. 2d 463, and discussing at length what is
business done within this state. The American Inv. Corp. case was overruled in
J. M. & M. S. Browning Co. v. State Tax
Comm., 107 U. 457, 154 P. 2d 993.
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Co. v. State Tax Comm., 101 U. 189, 120 P.
2d 331.
Where a corporation
is conducting
an
investment
business in Utah and also in
other states, the income derived from its
entire investment
business
must be allocated in the manner prescribed by subdivisions
(1) and (3) of this sectio:i.
Rents,
interest
and dividends
derived
from "business
done" by the taxpayer
without
the state of Utah should not
be allocated to Utah, but it is otherwise
as to business
done within
the state.
Where the investment
corporation
was
doing business only in Utah, all of its
net ineome in the form of rents, interest
and dividends
would be allocated
to
'Utah. J. M. & M. S. Browning
Co. v.
State Tax Comm., 107 U. 457, 154 P. 2d
993, 996.
4.

Subdivision (8).
Under subdivision
(8) of this section,
commission has some discretion
to modify prescribed
statutory
method for deiermining
portion of net income assignable to business done within this state,
snd before Supreme Court can interfere
with method imposed on or used by taxpayer, it must appear that commission
acted arbitrarily
and abused its discre.tion. Kennecott
Copper Co. v. State Tax
Comm., - U. -, 221 P. 2d 857.

3. Investment business.

Collateral References.
Taxatione:,:,1078.
61 C.J. Taxation § 2333.

Subdivision (6) is so clear as not to
need construction;
there is nothing
uncertain or ambiguous
in the language
UBed. If the corporation
does carry on
any business
outside
of the state
of
Utah, the remainder
of the net income
(after income from investment
business
is allocated) is to be allocated
to this
state in accordance with the formula set
out in subdivision (6). The formula set up
by subdivision (6) is based upon an averaging process. Accordingly, all of the corporatio11's tangible property is to be taken
into consideration. J. M. & M. S. Browning
Co. v. State Tax Comm., 107 U. 457, 154
P. 2d 993, 997, overruling American Inv.

Domestic
corporations,
constitutionality of discrimination
between, as regards
taxation,
based on fact whether
their
business is wholly within state or wholly
:out of state, or partly within and partly
without, 122 A. L. R. 983.
Foreign corporation,
income tax on, 90
A. L. R. 484.
Power of state to extend its taxing
-power by its definition of residence, or its
declared policy of domesticating
foreign
corporations, 100 A. L. R. 1216.
State income tax in respect of business
that extends into other states, 130 A. L.
R. 1183.

59-13-21. Tax on corporations commencing busine,s,s.-A corporation
which commences to do business in this state shall upon incorporation or
qualification prepay the minimum tax of $10, and upon the filing of its
return within two months and fifteen days after the close of its first
taxable year it shall pay a tax for the privilege of doing business in the
state during the period covered by the return, computed in the manner
provided for the computation of a tax based upon a return for a fractional
part of a year, with credit allowed for the amount prepaid.
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The tax to be paid by the corporation for the privilege of doing business
in this state during the twelve-month period commencing. with the expiration of its said first taxable year, shall be equal to an amount which bears
the same ratio to the sum determined as the tax for the period covered by
the return, disregarding the $10 minimum, as twelve bears to the number
of months included in such period, but in no event shall such tax be less
than $10, and one quarter of said tax shall be due and payable at the time
of filing its said first return; one quarter on or before five months and
fifteen days after the close of its taxable year; one quarter on or before
eight months and fifteen days after the close of its taxable year; and one
quarter on or before eleven months and fifteen days after the close of its
taxable year.
History:
L. 1931, ch. 39, § 24; R. S.
1933 & C. 1943, 80-13-22.

Collateral References.
Taxatione:::,117,
61 C.J. Taxation § 241.

59-13-22. Returns required-When due-Extension
of time. - (1)
Every corporation subject to taxation under this chapter shall make a
return, stating specifically the items of its gross income and the deductions
allowed by this chapter.
The return shall be sworn to by the president,
vice president or other principal officer and by the treasurer or assistant
treasurer.
In cases where receivers, trustees in bankruptcy, or assignees
are operating the property or business of corporations, such receivers,
trustees or assignees shall make returns for such corporations in the same
manner and form as corporations are required to make returns.
Any tax
due on the basis of such returns made by receivers, trustees or assignees
shall be collected in the same manner as if collected from the corporations
of whose business or property they have custody and control.
(2) Returns made on the basis of the calendar year sh11,llbe made on
or before the 15th day of March following the close of the calendar year.
Returns made on the basis of a fiscal year shall be made on or before the
15th day of the third month following the close of the fiscal year.
(3) On application the tax commission may grant a reasonable extension of time, not exceeding six months, for filing returns whenever in its
judgment good cause exists therefor, and shall keep a record of every such
extension and the reason therefor.
( 4) All returns shall be made to the tax commission.
History:

L. 1931, ch. 39, § 25; R. S. 1933

& 0. 1943, 80-13-23.

Collateral References.
Taxatione:::,1079,
61 C.J. Taxation § 2333.

Duress in obtaining waiver from taxpayer extending time for assessment of
income tax, 78 A. L. R. 631.
Foreign corporation, income tax on, 90
A. L. R. 484.

59-13-23. Consolidated returns.
By Affiliated Group.
(1) An affiliated group of banks and/or other corporations shall,
subject to the provisions of this section, have the privilege of making a
consolidated return for any taxable year in lieu of separate returns. The
making of a consolidated return shall be upon the condition that all the
corporations which have been members of the affiliated group at any time
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during the taxable year for which the return is made consent to all the
regulations under subsection (2) of this section prescribed prior to the
making of such return; and the making of a consolidated return shall be
considered as such consent. In the case of a bank or other corporation
which is a member of the affiliated group for a fractional part of the year,
the consolidated return shall include the income of such bank and/or
other corporation for such part of the year as it is a member of the affiliated
group.
Rules and Regulations.
(2) The tax commission shall prescribe such regulations
as it may
deem necessary in order that tne tax liability of an affiliated group of
banks and/or corporations
making a consolidated return and of each
corporation in the group, both during and after the period of affiliation,
may be determined, computed, assessed, collected and adjusted in such
manner as clearly to reflect the income and to prevent avoidance of tax
liability.
Computation of Tax.
(3) In any case in which a consolidated return is made the tax shall
. be determined, computed, assessed, collected and adjusted in accordance
with the regulations under subsection (2) of this section prescribed prior
to the date on which such return is made.
"Affiliated Group" Defined.
( 4) As used in this section an "affiliated group" means two or more
corporations connected through stock ownership with a common parent
corporation, if(a) At least ninety-five per cent of the stock of each of the banks
and/or corporations
( except the common parent corporation)
is owned
directly by one or more of the other banks and/or corporations; and,
(b) The common parent corporation owns directly at least ninety-five
per cent of the stock of at least one of the other corporations.
As used
in this subsection the term "stock" does not include nonvoting stock which
is limited and preferred as to dividends.
Suspension of Statute of Limitations.
(5) If a notice under section 59-13-35 in respect of a deficiency for
any taxable year is mailed to a corporation, the suspension of the running
of the statute of limitations provided in section 59-13-42 shall apply in
the case of corporations with which such corporation made a consolidated
return for such tax year.
History:

Collateral References.
Taxation@:;>1079.
61 C.J. Taxation § 2333.

L. 1931, ch. 39, § 26; R. S. 1933

& C. 1943, 80-13-24.

Compiler's Note.
The references in this section to "section
59-13-35" and "section 59-13-42" appeared
in Code 1943 as "section 80-13-36" and
"section. 80-13-43" respectively.

Affiliation of corporations within mean'ing of Income Tax Law, 85 A. L. R. 153.
"Bad debt" deduction, transactions
between affiliated corporations as basis of,
128 A. L. R. 1251.

59-13-24. Corporations, to keep records-Special
poration

doing business or entitled

returns.-Every
corto do business in this state shall keep
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such records, render under oath such statements, make such returns, and
comply with such rules and regulations as the tax commission may from
time to time prescribe.
Whenever deemed necessary by the tax commission, it may require any corporation, by notice served upon it, to make a
return, render under oath such statements, or keep such records, as the
tax commission deems sufficient to show whether or not such corporation is
liable to tax under this chapter.
History: L. 1931, ch. 39, § 27; R. S. 1933
& C. 1943, 80-13-25.

'Collateral References.
Taxatione::>1079.
61 C.J. Taxation § 2333.

59-13-25. Payment of tax.
When Due.
(1) The amount of tax imposed by this chapter shall be paid when
the return is filed, or in four equal installments as follows:
The first installment shall be paid on or before March 15, the second
installment on or before June 15, the third installment on or before
September 15, and the fourth installment on or before December 15,
following the close of the calendar year; or if the return is made on the
basis of a fiscal year, then on or before the 15th day of the third month
following the close of the fiscal year, or in four equal installments payable
two and one-half months, five and one-half months, eight and one-half
months and eleven and one-half months following the close of the fiscal year.
If any installment is not paid on the date fixed for its payment, the
whole amount of the tax unpaid shall be paid, upon notice and demand
of the tax commission.
Extension of Time of Payment.
(2) At the request of the taxpayer, the tax commission may extend
the time for payment of the amount determined as the tax by the
taxpayer, or any part thereof, for a period not to exceed six months from
the date prescribed for the payment of the tax. In such case the amount
in respect of which the extension is granted shall be paid on or before
the date of the expiration of the period of the extension.
&

History: L: 1931, ch. 39, § 28; R. S. 1933
c. 1943, 80-13-26.

Collateral References.
Taxation~l096.
61 C.J. Taxation § 2338.

Liability
on bond given as condition
of extension of time for payment of in•
come tax, 117 A. L. R. 452.

59-13-26. Audit of returns.-As soon as practicable after the return is
filed the tax commission shall examine it and shall determine the correct
amount of the tax.
&

History: L. 1931, ch. 39, § 29; R. S. 1933
c·.1943, 80-13-27.

Collateral References.
Taxatione::>1079.
61 C.J. Taxation § 2333.

59-13-27. Failure to file return-Penalty.-In
case of any failure to
make and file a return required by this chapter, within the time prescribed
by law or prescribed by the tax commission in pursuance of law, twenty-five
per cent of the tax shall be added to the tax, except that when a return
632
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is filed after such time and it is shown that the failure to file it was due
to reasonable cause and not due to wilful neglect, no such addition shall
be made to the tax. The amounts so added to any tax shall be collected at
the same time and in the same manner and as a part of the tax, unless the
tax has been paid before the discovery of the neglect, in which case the
amount so added shall be collected in the same manner as the tax.
History:

L. 1931, ch. 39, § 30; R. S. 1933

& 0. 1943, 80-13-28.

Collateral References.
Taxation<ll=l079.
61 C.J. Taxation § 2333.

69-13-28. Deftciency-Interest.-Interest
upon the amount determined
as a deficiency shall be assessed at the same time as the deficiency, shall
be paid upon notice and demand from the tax commission, and shall be
collected as a part of the tax, at the rate of six per cent per annum from
the date prescribed for the payment of the tax to the date the deficiency
is assessed.
History:

L. 1931, ch. 39, § 31; R. S. 1933

& C. 1943, 80-13-29.

Collateral References.
Taxationcg:::,,1077.
61 C.J. Taxation § 2335.

59-13-29. Addition to tax.
When Due to Negligence.
(1) If any part of any cleficiency is due to negligence, or il!tentional
disregard of rules and regulations, but without intent to defraud, five
per cent of the total amount of the deficiency (in addition to such deficiency) shall be assessed, collected and paid in the same manner as if it
were a deficiency, except that the provisions of section 59-13-28 relating
to interest on deficiencies shall not be applicable.
When Due to Fraud.
(2) If any part of any deficiency is due to fraud with intent to evade
tax, fifty per cent of the total amount of the deficiency (in addition to
such deficiency) shall be so assessed, collected and paid.
History:
L. 1931, ch. 39, § 32; R. S.
1933 & C. 1943, 80-13-30.

Compiler's Note.
The reference in this section to "section
59-13-28" appeared in Code 1943 as "section 80-13-29."

Collateral References.
Taxationcg:::,,1077,
61 C.J. Taxation § 2335.

59-13-30. Addition to tax in case of nonpayment.
Interest on Unpaid A.mount.
(1) (a) Where the amount determined by the taxpayer as the tax
imposed by this chapter, or any part of such amount, is not paid on or
before the date prescribed for its payment, there shall be collected as a
part of the tax interest upon such unpaid amount at the rate of one per
cent per month from the date prescribed for its payment until it is paid.
In Case Extension Is Granted.
(b) Where an extension of time for payment of the amount so determined as the tax by the taxpayer, or any part thereof, has been
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granted, and the amount (the time for payment of which has been
extended) and the interest thereon determined under section 59-13-31 is
not paid in full prior to the expiration of the period of the extension, then,
in lieu of the interest provided for in subsection (1) (a) of this section,
interest at the rate of one per cent per month shall be collected on such
unpaid amount from the date of the expiration of the period of the
extension until it is paid.
Interest on Deficiency and Additional Amounts, if Unpaid.
(2) When a deficiency, or any interest or additional amounts assessed
in connection therewith under section 59-13-28, or under section 59-13-29,
or any addition to the tax in case of delinquency provided for in section
59-13-27, is not paid in full within ten days from the date of notice and
demand from the. tax commission, there shall be collected, as part of the
tax, interest upon the unpaid amount at the rate of one per cent per
month from the date of such notice and demand until it is paid.
History: L. 1931, ch. 39, § 33; R. S. 1933
& C. 1943, 80-13-31.
Compiler's Note.
The references in this section to sections
59-13-31, 59-13-28, 59-13-29 and 59-13-27 ap,peared in Code 1943 as sections 80-13-32,
80-13-29, 80-13-30 and 80-13-28.

Collateral References.
Taxation@=:>1077.
61 C.J. Taxation § 2335.
Penalties
or interest
paid or incurred
by taxpayer on account of delinquent or
deferred taxes, 121 A. L. R. 1464.

69-13-31. Interest when time for payment extended.-!£ the time for.
payment of the amount determined as the tax by the taxpayer is extended
under the authority of section 59-13-25 (2), there shall be collected as a
part of such amount interest thereon at the rate of six per cent per annum
from the date when such payment should have been made, if no extension
had been granted, until the expiration of the period of the extension.
History: L. 1931, ch. 39, § 34; R. S. 1933
& C. 1943, 80-13-32.
Compiler's Note.
The reference in this section to "section
59-13-25" appeared in Code 1943 as "section 80-13-26."

Collateral References.
Taxation@=:>1100.
61 C.J. Taxation § 2338.

69-13-32. Extension of time to pay deficiency.-Where it is shown to
the satisfaction of the tax commission that the payment of a deficiency
upon the date prescribed for the payment thereof will result in undue
hardship to the taxpayer, the tax commission (except where the deficiency
is due to negligence, to intentional disregard of rules and regulations, or
to fraud with intent to evade tax) may grant an extension for the payment
of such deficiency or any part thereof for a period not in excess of six
months. If an extension is granted, the tax commission may require the
taxpayer to furnish a bond in such amount, not exceeding double the
amount of the deficiency, and with such sureties as the tax commission
deems necessary, conditioned upon the payment of the deficiency in accordance with the terms of the extension.
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R. S. 1933 & C. 1943, 80-13-33.

Compiler's Note.
This section is not a part of Laws 1931,
ch. 39. It appeared for the first time in
R. S. 1933 without an explanation as to its

TAXES

origin. It is to be assumed
"Code Report" section.

59-13-35
that

it is a

Collateral References.
Taxation<ll=llOO.
61 C.J. Taxation § 2338,

59-13-33. Interest when de.ficiency extended.-If the time for the payment of any part of a deficiency is extended, there shall be collected as a
part of the tax interest on the part of the deficiency (the time for payment
of which is so extended) at the rate of six per_ cent per annum for the
period of the extension, and no other interest shall be collected on such
part of the deficiency for such period. If the part of the deficiency ( the
time for payment of which is so extended) is not paid in accordance with
the terms of the extension, there shall be collected as a part of the tax
interest on such unpaid amount at the rate of one per cent per month for
the period from the time fixed by the terms of the extension for its payment
until it is paid, and no other interest shall be collected on such unpaid
amount for such period.
History:

L. 1931, ch. 39, § 35; R. S. 1933

& 0. 1943, 80-13-34.

Collateral References.
Taxation<ll=llOO.
61 C.J. Taxation § 2338.

69-13-34. "Deficiency" defined.-In respect of a tax imposed by this
chapter "deficiency" means
(1) The amount by which the tax imposed by this chapter exceeds
the amount shown as the tax by the taxpayer upon its return; but the
amount so shown on the return shall first be increased by the amounts
previously assessed ( or collected without assessment) as a deficiency, and
decreased by the amounts previously abated, credited, refunded or otherwise repaid in respect of such tax ; or,
(2) If no amount is shown as the tax by the taxpayer upon its return,
or if no return is made by the taxpayer, then the amount by which the
tax exceeds the amounts previously assessed ( or collected without assessment) as a deficiency; but such amounts previously assessed ( or collected
without assessment) shall first be decreased by the amounts previously
abated, credited, refunded or otherwise repaid in respect of such tax.
History:

L. 1931, ch, 39, § 36; R. S. 1933

& 0. 1943, 80-13-35.

Collateral References.
Taxation<ll=llOO.
61 C.J. Taxation § 2338.
Res judicata, doctrine of, in income tax
cases, 130 A. L. R. 374,

59-13-35. Notice of deficiency-Petition
for redetermination.-(1) If
the tax commission determines that there is a deficiency in respect of the
tax imposed by this chapter, the tax commission is authorized to send
uotice of such deficiency to the taxpayer by mail, postage prepaid.
Such
notice shall set forth the details of the deficiency and the manner of computing the tax. Within sixty days after such notice is mailed the taxpayer
may file a petition with the tax commission for a redetermination
of the
deficiency.
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(2) Except with the consent of the taxpayer, no assessment of a
deficiency in respect of the tax, and no levy or proceeding in court for
its collection shall be made, begun or prosecuted until such notice has
been mailed to the taxpayer, nor until the expiration of such sixty-day
period, nor, if a petition has been filed with the tax commission, until its
decision has become final.
History:

L. 1931, ch. 39, § 37; R. S. 1933

& C. 1943, 80-13-36.

Collateral References.
Taxation<il=llOO.
61 C.J. Taxation § 2338.

59-13-36. When deficiency due.
In Case of Redetermination.
(1) If the taxpayer files a petition with the tax commission, the entire
amount redetermined as the deficiency by the decision of the tax commission which has become final shall be assessed and shall be paid ten
days after notice and demand from the tax commission.
In Case No Petition Is Filed.
(2) If the taxpayer does not file a petition with the tax comm1ss1on
within the time prescribed by section 59-13-35, the deficiency, notice of
which has been mailed to the taxpayer, shall be assessed, and shall be
paid ten days after notice and demand from the tax commission.
History:
L. 1931, ch. 39, § 38;
1933 & C. 1943, 80-13-37.

R. S.

Compiler's Note.
The reference in this section to "section
59-13-35" appeared in Code 1943 as "section 80-13-36."

Collateral References.
Taxation<il=llOO.
61 C.J. Taxation § 2338.

59-13-37. Hearing on petition for redetermina.tion.-If a petition for
a redetermination
of a deficiency has been filed by a taxpayer, notice and
an opportunity to be heard shall be given to the taxpayer, and after
hearing a decision shall be made as quickly as practicable.
History:
L. 1931, ch. 39, § 39;
1933 & C. 1943, 80-13-38.

R. S.

Collateral References.
Taxation@=llOO.
61 C.J. Taxation § 2338.

59-13-38. Jurisdiction to redetermine defi.ciency.-The tax comm1ss1on
shall have jurisdiction to redetermine the correct amount of the deficiency
even if the amount so redetermined is greater than the amount of the
deficiency, notice of which has been mailed to the taxpayer, and to determine whether any penalty, additional amount or addition to the tax should
be assessed; provided, that at the hearing or prior thereto claim therefor
is asserted.
History:
L. 1931, ch. 39, § 40; R.
1933 & C. 1943, 80-13-39.

S.

Collateral References.
Taxation<il=llOO.
61 C.J. Taxation § 2338.

69-13-39. Notices, how given.-.All notices required to be mailed to a
taxpayer under the provisions of this chapter, if mailed to it at its last
known address as shown on the records of the tax commission, shall be
sufficient for the purposes of this chapter.
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§ 41; R. S.

Collateral References.
Taxation€=>1100.
61 C.J. Taxation § 2338.

59-13-40. Period of limitation for making assessments.-Except
as provided in section 59-13-41,. the amount of taxes imposed by this chapter
shall be assessed within two years after the return was filed, and no
proceeding in court without assessment for the collection of such taxes
shall be begun after the expiration of such period.
History:
L. 1931, ch. 39, § 42; R. S.
1933 & C. 1943, 80-13-41.
compiler's Note.

Collateral References.
Taxation€=>1100.
61 C.J. Taxation § 2338.

The reference in this section to "section
59-13-41" appeared in Code 1943 as "section 80-13-42."

59-13-41. Limitation for enforcing collection.
In Case of Fraudulent Return or Failure to File Return.
(1) In the case of a false or fraudulent return with intent to evade
tax or of a failure to file a return, the tax may be assessed, or a proceeding
in court for the collection of such tax may be begun without assessment,
at any time.

Period of Limitation for Enforcing Collection.
(2) Where the assessment of any tax imposea oy uus chapter has been
made within the period of limitation provided in section 59-13-40, such
tax may be collected by warrant and levy as provided in sections 59-13-53
and 59-13-54, or by a proceeding in court, but only if begun within three
years after the assessment of the tax.
History: L. 1931, ch. 39, § 43;
1933 & C. 194-3, 80-13-42.

R. S.

tion 80-13-41" and "sections
80-13-55" respectively.

Compiler's Note.
The references
in this section to "section 59-13-40" and "sections 59-13-53 and
59-13-54" appeared in Code 1943 as "sec-

Collateral References.
Taxation€=>1100.
61 C.J. Taxation § 2338.

80-13-54 and

59-13-42. Suspension of running of statute of limitation.-The
running
of the statute of limitations provided in section 59-13-40 or 59-13-41, on the
making of assessments and the beginning of a proceeding for collection
by warrant and levy, or a proceeding in court for collection, in respect of
any deficiency, shall ( after the mailing of a notice under section 59-13-35)
be suspended for the period during which the tax commission is prohibited
from making the assessment or beginning proceedings for collection and
for sixty days thereafter. ·
History:
L. 1931, ch.
1933 & C. 1943, 80-13-43.

39, § 44;

R. S.

Compiler's Note.
The reference in this section to "section
59-13-40 or 59-13-41" and "section 59-1335" appeared
in Code 1943 as· "section
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80-13-41 or 80-13-42" and "section
respectively.
Collateral References.
Taxation€=> 1100.
61 C.J. Taxation § 2338.
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59-13-43. Overpayments.
Credits and Refunds.
(1) Where there has been an overpayment of any tax imposed by
this chapter, the amount of such overpayment shall be credited against
any tax then due from the taxpayer under this chapter, and any balance
shall be refunded immediately to the taxpayer.•
Limitations On-Time.
(2) ( a) No such credit or refund shall be allowed or made after two
years from the time the tax was paid, unless before the expiration of such
period a claim therefor is filed with the tax commission by the taxpayer.
Amount.
(b) The amount of the credit or refund shall not exceed the portion
of the tax paid during the two years immediately preceding the filing of the
claim, or if no claim was filed, then during the two years immediately
preceding the allowance of the credit or refund.
Overpayment Found on Appeal.
(3) If the Supreme Court finds that there is no deficiency and further
finds that the taxpayer has made an overpayment of tax in respect of
the taxable year in respect of which the tax commission determined the
deficiency, the Supreme Court shall have jurisdiction to determine the
amount of such overpayment and such amount shall, when the ·decision
of the Supreme Court has become final, be credited or refunded to the
taxpayer.
No such credit or refund shall be made of any portion of the
tax paid more than two years before the filing of the claim or the filing
of the petition, whichever is earlier.
History:
L. 1931, ch. 39, § 45;
1933 & C. 1943, 80-13-44.

R. S.

Constitutionality
of statute
providing
for refund of taxes illegally
or erroneously exacted, 98 A. L. R. 284.
Time for claiming refund where tax is
paid in installments,
94 A. L. R. 978.

Collateral References,
Taxation~l097.
61 C.J. Taxation § 2340.

59-13-44. Period of limitation for claiming refund.-Any
taxpayer
claiming to be entitled to a refund or credit under the provisions of section
59-13-43 may file a claim therefor with the tax commission within the time
provided •in said section; provided, that no such claim may be filed for
refund or credit on account of any tax in respect of which a review by
certiorari has been had. Notice and an opportunity to be heard shall be
given to the taxpayer, and after hearing a decision shall be made as
quickly as possible.
History:
L. 1931, ch. 39, § 46; R. S.
1933 & C. 1943, 80-13-45.
Compiler's Note.
The reference in this section to. "section
59-13-43" appeared in Code 1943 as "section 80-13-44."

Collateral References.
Taxation~l097.
· 61 C.J. Taxation § 2340.
Amendment
of claim for refund after
time for filing has expired, right of, 113
A. L. R. 1291.

59-13-45. Decision of tax commission-When final.-Every
decision of
the tax commission shall be in writing, and notice thereof shall be mailed
to the taxpayer •within ten days, and all such decisions shall become final
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uponthe expiration of thirty days after notice of such decision shall have
beenmailed to the taxpayer, unless proceedings are thereafter taken for
review by the Supreme Court upon writ of certiorari as hereinafter provided, in which case it shall become final, (1) when affirmed or modified
bythe judgment of the Supreme Court; (2) if the Supreme Court remands
the case to the tax commission for rehearing, when it is thereafter determined as hereinabove provided with respect to the initial proceedings.
History:

L. 1931, ch. 39, § 47; R. S.

1933 & C. 1943, 80-13-46.

Collateral References.
Taxation€:=>1085.
61 C.J. Taxation § 2336.

59-13-46. Review by Supreme Court.-Within
thirty days after notice
of any decision of the tax commission, any party affected thereby may
apply to the Supreme Court for a writ of certiorari or review for the
purpose of having the lawfulness of such decision inquired into and
determined. Such writ shall be made returnable not later than thirty
days after the date of the issuance thereof, and shall direct the tax
commission to certify its record, which shall include all the proceedings
and the evidence taken in the case, to the court. Upon the hearing no
newor additional evidence may be introduced, but the cause shall be heard
onthe record before the tax commission as certified to by it. The decision
ofthe tax commission may be reviewed both upon the law and the facts, and
the provisions of the Code of Civil Procedure relating to proceedings in
the Supreme Court shall, so far as applicable and not in conflict with this
chapter, apply to the proceedings in the Supreme Court under the provisions of this section.
History: L. 1931, ch. 39, § 48;
1933 & C. 1943, 80-13-47.

R. S.

Collateral References.
Taxation@:::::>1086.
61 C.J. Taxation § 2336.

59-13-47. Exclusive jurisdiction of Supreme Court on appeal.-No
court of this state, except the Supreme Court, shall have jurisdiction to
review, reverse or annul any decision of the tax commission, or to suspend
or delay the operation or execution thereof.
History: L. 1931, ch. 39, § 49;
1933 & C. 1943, 80-13-48.

R. S.

Collateral References.
Taxation€:=>1086.
61 C.J. Taxation § 2336.

59-13-48. Conditions precedent to review.-Before
making application
for said writ the full amount of the taxes, interest and other charges,
audited and stated in the determination or decision of the tax commission,
must be deposited with the tax commission and an undertaking filed with
it in such amount and with such sureties as it shall approve, to the effect
that if such writ is dismissed or the decision of the tax commission affirmed,
the applicant for the writ will pay all costs and charges which may accrue
against the applicant in the prosecution of said case; or, at the option of
the applicant, such undertaking may be in a sum sufficient to cover the
taxes, interest and other charges, audited and stated in such decision, plus
the costs and charges which may accrue against the applicant in the
prosecution of said case, in which event the applicant shall not be required
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to pay such taxes, interest and other charges as a condition precedent to
its application for the writ.
History:
L. 1931, eh. 39, § 50;
1933 & C. 1943, 80-13-49,

R. S.

Collateral References.
Taxation@::::>1086.
61 C.J. Taxation § 2336.

59-13-49. Chapter applicable to receivers, trustees in bankruptcy and
assignees.-Receivers,
trustees in bankruptcy and assignees for creditors
required to make returns hereunder shall be subject to all of the provisions
of this chapter which apply to corporations, except as otherwise expressly
provided.
History: L. 1931, ch. 39, § 51; R. S. 1933
& C. 1943, 80-13-50.

Collateral References.
Taxation@::::>1011.
61 C.J. Taxation § 2309.

59-13-50. Branch o.ffl.cesof tax oommission.-The
tax commission shall
administer and enforce the tax herein imposed, and for that purpose it
may divide the state into districts, in each of which a branch office of the
tax commission may be maintained; provided, that in no case shall a
county be divided in forming a district.
History: L. 1931, ch. 39, § 52; R. S. 1933
& C. 1943, 80-13-51.

Collateral References.
Taxation@::::>1100.
61 C.J. Taxation § 2338.

59-13-51. Collection agents-Bond.-The
tax commission is authorized
at its discretion to designate agents for the purpose of collecting taxes
hereunder, and shall require from each of them an adequate bond.
History:

L. 1931, ch, 39, § 53; R. S. 1933

& C. 1943, 80-13-52.

Collateral References.
Taxation@::::>1100.
61 C.J. Taxation § 2338.

59-13-52. Further powers of tax commission.
If Taxpayer Fails to Make Return.
(1) If any taxpayer fails to make return as herein required, the tax
commission is authorized to make an estimate of the taxes due from such
taxpayer from any information in its possession.
Examination of Taxpayers' Records.
(2) The tax commission, for the purpose of ascertaining the correctness
of any return or for the purpose of making an estimate of net income of
any corporation where information has been obtained, shall also have
power to examine or to cause to have examined, by any agent or representative designated by it for that purpose, any books, papers, records
or memoranda bearing upon the matters required to be included in the
return, and may require the attendance of any officer or employee of the
corporation rendering such return or the attendance of any other person
having knowledge in the premises, and may take testimony and require
proof material for its information.
&

History: L. 1931, ch. 39, § 54; R. S. 1933
c. 1943, 80-13-53.

Collateral References.
Taxation@::::>1100.
61 C.J. Taxation 6 Q~illl,
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59-13-53. Collection of tax by warrant.-If
the tax imposed by this
chapter or any portion thereof is not paid when the same becomes due,
the tax commission may issue a warrant, in duplicate under its official
seal, directed to the sheriff of any county of the state, commanding him
to levy upon and sell the real and personal property of the taxpayer found
within his county, for the payment of the amount thereof, with the added
penalties, interest and the cost of executing the warrant, and to return
such warrant to the tax commission and pay to it the money collected by
virtue thereof by a time to be therein specified, not more than sixty days
from the date of the warrant.
History: L. 1931, ch. 39, § 56; R. S. 1933
& C. 1943, 80-13-54.

Tite v. State Tax Comm., 89 U. 404, 415,
57 P. 2d 734.
Collateral References.
Taxation~ll00.
61 C.J. Taxation § 2338.

1. Power of commission.

Legislature may grant to tax commission power to determine
whether
there
has been a violation
of the Tax Law.

59-13-54. Duties of sheriff.-Immediately
upon receipt of said warrant
in duplicate the sheriff shall file the <luplicate with the clerk of the district
court in his county, and thereupon the clerk shall enter in the judgment
docket, in the column for judgment debtors, the name of the delinquent
taxpayer mentioned in the warrant, and in appropriate
columns the
amount of the tax or portion thereof and penalties for which the warrant
is issued and the date when such duplicate is filed, and thereupon the
amount of such warrant so docketed shall have the force and effect of an
execution against all personal property of the delinquent taxpayer, and
shall also become a lien upon the real property of the corporation against
whom it is issued in the same manner as a judgment duly rendered by any
district court and docketed in the office of the clerk thereof. The sheriff
shall thereupon proceed upon the same in all respects, with like effect,
and in the same manner as is prescribed by law in respect to executions
issued against property upon judgments of a court of record, and shall
be entitled to the same fees for his services in executing the warrant,
to be collected in the same manner.
History:

L. 1931, ch. 39, § 56; R. S. 1933

& C. 1943, 80-13-55.

Collateral References.
Taxatione;,,noo.
61 C.J. 'l'axation § 2338.

59-13-55. Penalties-Failure to make return or supply information.Every officer or employee of any corporation, who, without fraudulent
intent, shall fail to make, render, sign or verify any return, or to supply
any information within the time required by or under the provisions of
this chapter, shall be liable to a penalty of not more than $100 to be
imposed, assessed and collected by the tax commission in the same manner
as is provided in this chapter with regard to delinquent taxes.
History:

L. 1931, ch. 39, § 57; R. S. 1933

& C, 1943, 80-13-56.

59-13-56.
tion referred

Collateral References.
Taxatione;::,ll03.
61 C.J. Taxation § 2338.

Fraudulent attempt to evade tax.-Every
person or corporato in section 59-13-55, who, with intent to evade any tax or
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any requirement of this chapter or any lawful requirement of the tax
commission thereunder, shall fail to pay the tax, or to make, render, sign
or verify any return, or to supply any information, within the time
required by or under the provisions of this chapter, or who, with like
intent, shall make, render, sign or verify any false or fraudulent return or
statement, or shall supply any false or fraudulent information, is liable to
a penalty of not more than $1,000, to be recovered by the tax commission
in the same manner as is provided in this chapter for the collection of
delinquent taxes, and is guilty of a misdemeanor and shall be fined not to
exceed $500 or be imprisoned not to exceed six months, or both, at the
discretion of the court.
The fines provided by this section shall be
additional to all other penalties in this chapter provided.
History: L. 1931, ch. 39, § 58; R. S. 1933
& C. 1943, 80-13-57.
Compiler's Note.
The reference in this section to "section
59-13-55" appeared in Code 1943 as "section 80-13-56."

Collateral References.
Taxation<ll=>l103.
61 C..J. Taxation § 2338.
Constitutionality,
construction, and effect of specific provisions of State Corporate Income Tax Law in respect of tax
evasion, 92 A. L. R. 1073.
Motive to avoid, limit or postpone income tax by transaction
which otherwiBe
affects incidence of that tax, 101 A. L. R.
204.

59-13-57. Power to waive or reduce penalty or interest.-Upon
making
a record of its reasons therefor, the tax commission shall have the power,
in its discretion, to waive or reduce any of the penalties or interest provided
in this chapter or to compromise the same.
History: L. 1931, ch. 39, § 59; R. S. 1933
& C. 1943, 80-13-58.

Collateral References.
Taxation<ll=>ll00.
61 C..J. Taxation § 2338.

59-13-58. Venue of o.ffenses--Evidence.-The failure to do any act
required by or under the provisions of this chapter shall be deemed an act
committed in part at the office of the tax commission. The certificate of
the tax commission to the effect that a tax has not been paid, that a return
has not been filed, or that information has not been supplied, as required
by or under the provisions of this chapter, shall be prima facie evidence
that such tax has not been paid, that such return has not been filed, or
that such information has not been supplied.
History: L. 1931, ch. 39, § 60; R. S. 1933
& C, 1943, 80-13-59,

Collate,ral References.
Taxation<ll=>ll00.
61 C..J. Taxation § 2338.

59-13-59. Revenue received by state tax commission-Deposit with
state treasurer-Separate accounts-Distribution and allocation of funds-Uniform school fund-State general fund-Refunds-Fund
from which
refunds paid-Interest and penalties-Computation by state tax commission
of tax pa.id,-Certification to state auditor of refunds made.-All revenue
collected or received by the state tax commission under this chapter shall
be deposited daily with the state treasurer, who shall keep separate
accounts for the amounts received from the tax measured by net income,
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hereinafter called the "corporation income-base fund," and the amounts
received from the tax measured by property ownership, including the tax
received from the minimum tax without regard to either of said measures,
hereinafter called the "corporation property-base fund."
Five per cent of the revenue apportioned to each of said accounts shall
be retained by the state treasurer as reserve funds for the payment of
refunds to which taxpayers shall be entitled under the provisions of this
chapter. 'l'he balance of the corporation income-based fund shall be
periodically distributed and credited to the uniform school fund. - The
balance of the corporation property-base fund shall be periodically distributed and credited to the state general fund.
Refunds due to taxpayers shall be paid out of the respective reserve
funds in the proportions that the taxes paid by them have been credited
to the respective funds. If at the end of any state fiscal year there is in
either of said reserve funds a sum in excess of $25,000, the excess thereof
shall be credited as follows: from the corporation income-base reserve
fund to the uniform school fund; from the corporation property-base
reserve fund, all to the state general fund.
Interest collected by the tax commission shall be credited to the respective funds herein provided for in the proportions that the taxes upon
which they have accrued are credited, and interest due upon refund claims
shall be paid out of the respective reserve funds in the proportions that
the taxes have heretofore been credited to said funds. All specific penalties
shall be credited to the corporation property-base fund.
To enable the state treasurer to upportion the monies received to the
several funds and accounts hereinabove mentioned, the tax commission
shall from time to time compute the amount of each tax paid to it which
is measured by net income, and shall from time to time report to the
state treasurer the amounts of the taxes previously paid over to him to be
credited to the said respective funds. For the purposes of such computation so much of any tax paid by the taxpayer as equals three per cent of
its net income allocated and apportioned to the state as in this chapter
provided, less all credits against said tax provided for by law shall be
deemed to be measured by net income and shall be credited to the ·corporation income-base fund, and the remainder of any such tax shall be credited
to the corporation property-base fund.
The tax commission shall from time to time certify to the state auditor
the amount of any refund authorized by it, from whom the tax to be
refunded was collected, or by whom it was paid, and shall designate the
respective funds out of which the same shall be paid. If at any time the
reserve fund out of which such refunds are payable is exhausted, then
such refund claims shall be paid in order out of the funds first accruing
to said reserve.
History: L. 1931, ch. 39, § 61; R. S. 1933,
80-13-60; L. 1935, ch. 89, § 1; C. 1943,
80-13-60; L. 1947, ch. 116, § 1.

Compiler's Notes.
The 1935 amendment
change in section.

made no material

The 1947 amendment
changes in phraseology.

Collateral References.
Taxation«:g:::,1104.
61 C.J. Taxation § 2341.
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59-13-60. Interest on overpayments and refunds.-Interest
shall be
allowed and paid upon any overpayment in respect of any tax imposed
by this chapter at the rate of six per cent per annum, as follows:
(1) In the case of a credit, from the date of the overpayment to the
due date of the amount against which the credit is taken.
(2) In the case of a refund, from the date of the overpayment to a
date preceding the date of the refund check by not more than thirty
days, such date to be determined by the tax commission.
History:

Collateral References.
Taxation@o::>1077.
61 C.J. Taxation § 2335.

L. 1931, ch. 39, § 62; R. S. 1933

& C. 1943, 80-13-61.

Failure to pay tax-Suspension or· forfeiture of corporate
a tax computed and levied hereunder is not paid before 5 o'clock

59-13-61.

rights.-If

p. m. on the last day of the eleventh month after the date of delinquency,
the corporate powers, rights and privileges of the delinquent taxpayer,
if it is a domestic corporation, shall be suspended, and if a foreign corporation, it shall thereupon forfeit its rights to do intrastate business in
this state.
The tax commission shall transmit the name of each such corporation
to the secretary of state, who shall immediately record the same in such
manner that it may be available to the public. The suspension or forfeiture
herein provided for shall become effective from the time such record is
made, and the certificate of the secretary of state shall be prima facie
evidence of such suspension or forfeiture.
History:

L. 1931, ch. 39, § 63; R. S. 1933

& C. 1943, 80-13-62.

Constitutionality.
This was also a' feature
of the former
Corporation
License Tax Law, which was
held to be constitutional
in part and
invalid
in part.
The whole law was,
1.

however, nullified, because valid and invalid parts were deemed to be inseparable. North Tintie Min. Co. v. Crockett,
75 U. 259, 284 P. 328.
Collateral References.
Taxation@o::>1103.
61 C.J. Taxation § 2338.

59-13-62. Doing business thereafter-Penalty.-Any
person who attempts or purports to exercise any of the rights, privileges or powers of
any such domestic corporation, or who transacts or attempts to transact
any intrastate business in this state in behalf of any such foreign corporation, is guilty of a misdemeanor and shall be punished by a fine of not less
than $250 and not exceeding $1,000, or by imprisonment in the county
jail not less than fifty days or more than five hundred days, or by both
such fine and imprisonment.
Jurisdiction
of such offense shall be held
to be in any county in which any part of such at.tempted exercise of such
powers, or any part of such transact.ion of business, occurred.
Every
contract. made in violation of this section is unenforceable by such corporation or person.
History:

L. 1931, ch. 39, § 64; R. S. 1933

& C. 1943, 80-13-63.

Collateral References.
Taxation@o::>1103.
61 C.J, Taxation § 2338.

Limitations,
when running
of, against
criminal prosecution
for violation of Income Tax Act begins, 76 A. L. R. 1549.
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59-13-63. Relief in case of suspension or forfeiture.
Revivor or Reinstatement.
(1) Any corporation which has suffered the suspension or forfeiture
referred to in the preceding section may be relieved therefrom upon
making application therefor, in writing, and paying the tax and the
interest and penalties for nonpayment of which the suspension or forfeiture
occurred. Application for revivor may be made by any stockholder or
creditor of the corporation or by a majority of the surviving trustees or
directors, and the same shall be filed with the secretary of state. In case
the application is made in any tax year other than the tax year in which
the suspension or forfeiture occurred, the applicant shall pay twice the
amount of the tax and penalties due the state for the tax year in which
the suspension or forfeiture occurred; and upon such payment the secretary
of state shall issue a certificate of revivor, and thereupon the applicant
shall be revived.
The revivor shall be without prejudice to any action,
defense or right which has accrued by reason of the original suspension
or forfeiture.
The certificate of revivor is prima facie evidence of the
revivor. Any certificate of revivor provided for in this section may be
recorded in the office of the county recorder in any county.
Loss of Corporate Name.
(2) In case any corporation has adopted, subsequent to such suspension
or forfeiture, any name so closely resembling the name of such reviving
corporation as will tend to deceive, then such reviving corporation shall
be entitled to a certificate of revivor pursuant to the terms of this section
only upon its adopting a new name, and in such case nothing in this section
contained shall be construed as permitting such reviving corporation to
carry on any business under its former name. Such reviving corporation
shall have the right to use its former name or take such new name only
upon filing an application therefor with the secretary of state, and upon
the issuing of a certificate to such corporation by the secretary of state,
setting forth the right of such corporation to take such new name or use
its former name as the case may be. The secretary of state shall not issue
any certificate permitting any corporation to take or use the name of any
corporation heretofore organized in this state and which has not suffered
a forfeiture, or take or use a name so closely resembling the name of any
corporation theretofore organized in this state as will tend to deceive.
History:

L. 1931, ch. 39, § 65; R,, S. 1933

& C. 1943, 80-13-64.

Collateral References.
Taxation~1103.
61 C.J. Taxation § 2338.

69-13-64. Divulging information-Penalties.-(1)
Except in accordance
with proper judicial order or as otherwise provided by law, it shall be
unlawful for the tax commission, any tax commissioner, agent, clerk or
other officer or employee to divulge or make known in any manner the
amount of income or any particular set forth or disclosed in any report
or return required under this chapter.
The officers charged with the
custody of such reports and returns shall not be required to produce any
of them or evidence of anything contained in them in any action or proceeding in any court, except on behalf of the tax commission in any action
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or proceeding under the provisions of this chapter to which it is a party,
or on behalf of any party to any action or proceeding under the provisions
of this chapter when the reports or facts shown thereby are directly
involved in such action or proceeding, when, in either event, the court may
require the production of, and may admit in evidence, so much of said
reports, or of the facts shown thereby, as are pertinent to the action or
proceeding and no more. Nothing herein contained shall be construed to
prohibit the delivery to a taxpayer or its duly authorized representative
of a copy of any return or report filed in c-onnection with its tax, nor to
prohibit the publication of statistics so classified as to prevent the identification of particular reports or returns and the items thereof, nor the
inspection by the attorney general or other legal representative of the
state of the report or return of any taxpayer who shall bring action to set
aside or review the tax based thereon, or against whom an action or proceeding is contemplated or has been instituted under this chapter. Reports
and returns shall be preserved for three years and thereafter until the
tax commission orders them destroyed.
(2) Any offense against subsection (1) of this section shall be punished
by a fine not exceeding $500 or by imprisonment not exceeding six months,
or both, in the discretion of the court, and if the offender is an officer or
employee of the state, he shall be dismissed from office and be disqualified
from holding public office in this state for a period of five years thereafter.
History: L. 1931, ch. 39, § 67; R. S. 1933
& C. 1943, 80-13-65.

Privilege
of communications
to tax
officers, 2 A. L. R. 1421.
Publicity
of income tax returns, 38
A. L. R. 1374.

Collateral References.
Taxatione::,1103.
61 C.J. Taxation § 2338.
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